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COUNCIL and SESSIQH 

In ibme Weighty and Imporcanc 

AflSdrs before them. 



Bi^trinidgtbe 7. of DeeetiAer i66 5, and enclti^ £he 29. cfjfti/te t6nii 



« 

Ifeciuon i (t. JJ^tftfftt contra Ibuman^ 7 . ijecenoer 1665 .' 




HE Claufct ««w mdleitdmis & tmUiarisi iffl[R>rte(ii freedoili' 
froin aftndioo, though k be only in die Ttnmdu: Me rrft* 
rtMei 



f m 



Burnet, coritri I^ j^ i a . 



. i6^$ 



^He0iciMi^ Rc^erpAitHet jBon to Akisnier BtirnettiiLejfs being pro^. 
''- vided by his Grand-Fatho* Sir Thanus Burnet of jl>r/ ( his r atheiT 
having decedttd before) To d)^ Sum of ic66a Merks^tobepayed aftor 
his ag^ of 25/ Years) vrith AnniKilrent after that time conform to a bond ; 
purfued bis Nephew Lq$ for die Annoalrent of that Sum ; at leaft for an 
Aliment until he (hould attain io tlutrage i Upon that ground. That ht 
could net ftarve ; i(nd that his Grand-^Father, whom the Defender repre^ 
fents as Heir bavifig provided him« asiafdis, to the forefaid Sum to be 
j^yed at thetime £;^ikidy did acknowledge that he was obliged to pro-< 

A a ft a a 
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vide him being his Grand-Child : and that until the time his provifion 
fhould be payable, he and his Heirs were lyable to his Entertainment 

T^g^^J^mUi ihif diay did Demuf^^.AfltJ-thecafe being t)f roiTfcmiciice 
as to the preparative, thought ^itjl&uld be further thought upon. 



• • 



D. 2. v jcr- FfiBWOT *<x»ti» Aforw. Eodajn dke^-- 

I if the oils f^t^xp^ owini ^e^ iSstLeris Found ThatCdmp^iati&i 
QxiAd y<jt.li»^raAMd<gainftanAflipieyapona Debt ^Mie ced Si» J$ i 
fign^ i^t6e Sulpender;uiile^ iotimajtioa tuid ^n made to die Cedent^" 
hsiovi'mi Chargers intimtioiicf the Ailignitiob made to him by the Ce. 



V. . 4.. * ^ J^ter Eofdem^ eod. die . 

IN the fame cafe, two Perfons being obliged Conjunctly and feveraly 
as principal Debitors, to pay a Todw, without a claufe of relief /r^ 
tar a J It was found that di "jfure mfi. 

JV'^; ^ -. ^ Frm^cxmtk C^ eod: Set ' ^ 

IN the cafe PringU oiGr^enknaw contra CrMnfiotmy ^Founi that a fabvaf- 
: ftlbeii^ itfcft by I Bardo (i^ Cirriii c^ .Bi^ib^ir//, 4iiay bold Gouts 

arid unlaw for Blood* . e "* • . 

i , X • J . *• *. ' •••. 

p. 6 • £/m contra Kerffe and Wlfeheart^ 1 5 . Decemb. 1 66 5 T 

ITsT the cafcVtwixt Mr J^Ekis axid Jilr AUxsmdif K/ith^uAWi^ - 
•ir^^It was JFM;«i^That £fo^f/i5 /C^//iErBpoufe to Mr WittiamWifilHmr 
Miniller at Leith^ having by Bond, granted by her Husband and her^ 
obliged her felf to pay to the faid Mr. johny the 6'um of 6ooo, fnerks : and 
for his further fun tie. to infeft him in certain lands pertaining to her; 
whi^boad €cfliii[ti!(i^'i^ of refignation: The faid lx)nd though 
null as to the obligement to pay the faid Sum, was vakde as to the Rij^ 
a£(b^ li^nds: And: tlutche4aiid'&»4^ hsrvingtbereaiter dijjioned the 
^td. Lafidsioddniud and prbindice of the faid Mr 3f«^/r;was lyable tbjihe 
faid Mr ^ohrtyZnd upon that ground. The Lards found the faiaMr ^WS^i^as 
Creditor to the faid EUxAeth^ might queftion any fi^udulent Rights made 
by her foha6 prejudice, .ri ^ 

.D. 7. OroHs and Row contra Vifc. of Stotmm:^ eod, die. '. 

■ ♦ • ' . ' . * ' • • ' 

Djdvid Vifcouot oSS^ormoni having obtained a Dca^ebt of Redudiod 
againft GrAMs^ of tliSir Right df-certaiii Lands, for noc 

produftion. Crr4#;^,and /W, did reduce the' fiiid:De« 

ci;eet againft nowyiJccMi ofStonmont, upon prod udion of diic 

Kightscalled for in thefirft Decreet: And in this Redu£lian,. TteiL^&id\d 
fuffer and admit the faid Viftounf to infift in the faid firft Rcduftion^hc pro- 
duceing the laid Ddvid nfcount of Stormom lus Right and inlirufting that 
he rcprefents him ; Though tlie lai4 fkft Proccis was not transterrcdiii 

the 



iflMi^Ma«iiili 



oi Council znA. Sejjidh, 5 



drfa 



diePerfonofthefaidre/rei/5f)i/^iJ?/t/f; andagiiiift thePiirfiicrsof this Rd- 
AuGdonfdffive ; . and the fummonds of Reduai(Jn,whereupon the firft De- 
creet, proceeded wks not produced : Which The Lords allowed tobefup- 
plyalbyprodudionofthe Decreet^ and a paper containing fuch reafons 
ot Reduftion, as Stormont thought fit to givfe in: And that ihrfefpeft it 
was die feult of the Defenders indie firft Reduftibn, that the Writs were 
not then produced : And they and thefe having Right from them being re^ 
poned> it was juft that StartMnt and his Heirs uiould be likewifb reponed. 

D. . 8 . M^Leod totitra Touhgi i 9 . Dtcemb. i 6 6 5 . 

TI7^^lter Toungy Hiorie Hope and having WrittcniCD the Lord 

f^ McDofMldy dnt they had comitiiffionated . Dan^fon to buy 

Covins for t^eir ufe ; and that for fuch as fhould be bought frdm him they 
obliged themfelve^ to pay allfuckBills as fhould be drawn upon them : and 
the u^d Donddfon having drawn a Bill upon the faids Perfons and any of 
thems founJky that in re^ftdioy were partners andyifii as to the bargairf^ 
^d die JLord McDonald had upon their letter trufted and fold the Cows to 
the faid Donddfony they ought to be lyable infoUdum conjtinftly and fe^ 
ireraly* 

p, 9^ Dickfm cOntvz Sandiltiids. cii:Decemb. 1665, 

ViiHhe bafe betwixt Dickfont&KjUodf and SMdiU$tds.\i\%MaiAyst^ 

X and her prefent Husband : It was FoutdiAm, a Husband being oblige!' 
by G6ntra£):ofMuTiage> to provide the liferentoffiicHIjindsas he fhould 
acquire during the Marriage, to his Wife in 'liferent ; and to the Heirs of 
the Mgtrriage : and his Heir being purfued for implement, and forrefjg-; 
ning certain Lands acquired by me Husband for a liferent todie Relia; 
The ReliO: her liferent and Right fhould be with the burden of a Sum c* 
Money borrowed by die Husband, for making the faid purcbais ; as to th^ 
Annualrent of the faid Debt during the Reli& lifetime. 

The Ijords confidcred, that though, in order to other ends and efFe6^ 
and infpecialto deteittiinethe Succelfion in favours of an Ifcir of con^ 
qae^^ ^vhatever Lands are acquired by any perfon tifufo fisguliri ar^ 
eflecthed Conqueft : ycit in Contrafts rf Marriage fuch c^ligements anene 
conqneft, areto be underflood of wliat is acquired by the Husband with 
his own means and Moneys; feipg what is acquired otherwayes ( the 
Price or a part of it being borrowed, and the Husband being Debitor for 
the fame) upon the matter^and in effed, is not conqueft and a free acceflioa 
tothe Husbands Eftate;in fofar as the Price is a burden upon the Husbands 
Stote : and as the Husband, if he had been charged himfelf, inight have 
faosfieddieobligemcntby giving an Infefbnent with theforelaid burden;' 
fo the Heir may dothelame. \ , 



D. I o. Le^ar contra Burnet. 63. Vecemh. 1665^ 

I 

IN the cafe betwixt Lefar and Dam Rachel Burnet and the Laird of Phf^ 
toun her prefent Husband ; thefe queftions were agitated and decided*' 
J. If a Husband get, in Tocher with his Wife reing ao Heretrix ,- 

B b b b fnoro 
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more than an ordinary and comptteat Tocber,which he might have gotten 
widi another \ The Husband and his Heirs will be lyable, after the Mai* 
< riage is dilTolved by the Wifes deceafe, in qtunfftm l$ierstus efi^ fyt itit 
Wifes Debt : And w&iuertm will be coafiderKl,«> be the benefit he hasgot* 
5cn above an ordinary Tocher* 

2. The Lords inclined to think. That though a decreet of re^iftradoa 
was obtained againft the Wife and her Husband for his intereft ; The Hus* 
bind will not be lyable, the Marriage and his interdft ootfing: And that 
an ordinary Tocher being ddfuflitiendd otter ty is not lucrtan. _ 

J . Heirs portioners are lyable for their own part ; referving a£lion in 
cafe any of them become irreiponfal : and if the Creditor having done dili- 
goice cannot recover their parts, he may have recourfe againft the reft. 

4. It was moved ( but not decided ) whether the others being jmry^iL 
vmty The lefpQD&l Heir Ihould be Ivabk for thdr proportion inJtMim 1 
Or only for What he has gotten of the defunds Efqite? 

ft 

p. II. Bryand contra Grhame, 3 . January • 1 666. 

IN the cafe betwixt Mr Jmtrew Bryand and Gecrge Grhame^ The fai4 
Geargdmng conftitute afligney to a Bond granted by the faid Brf4ndto 
Thtmds Isck : And having cha'ged thereupon, The Sufpender oflfercd to 
improve the Bond ; and urged the charger to bide by the Ikme, which hi 
was content to doe in thefe terms. Viz>. That he did abide by the faidBond 
a^^tfueiy affigned aiul delivered to him by the cedent ; And that the cedent 
xl^ould oompear and abide by the lame as a true Bond. The Sufeender ao- 
fweivd, that the cedent was Uffusy and had come outdf Priion upon a 
Bomtfim:, and dhenefbre he ought to iind Caution to compear aU die dyets 
<^tfae Frpcefs. The Lords founi^ that the cedent ihould abide by the (aid 
Bond; with certification, that if he (hould not appear when tne Lords 
jQx)ttl4 think fit^ clearing die queft on anent the wifehood of the Bond 
by his oath or Examination ; the Bond ihould be declared to be void ; and 
to mAke no faith bochas tio cedent and aifigney. 

^ • • • • ♦ 

IX 11. Fakmer contra E. o{ Kinghorn. 4. January 1666. 

He Laird of thum as Principal, and the Earl ofKJfighorm and otfao^ 
_ as Cautionersybeifig Debitors to Robert fdconir by a Bond graotecl 
%n 4mo 1 640 ; And the laid Kt^vrt having purfued this Earle oilQmhorm 
( as reprefenting hb Father ) upon the laid Bgnd : It was alledge^ the 
J^bnd was null as to the Earl ^Kjf^horn , in refpeft there was no wit- 
neis defigned to his fubfcripdon : And it being Replved, that two of 
the name of hym w^e fubfcribing witaelTes; and tho they were neither 
^f^ned witnefs to Kjnghcrn his lubfcription, but fubfcribed witnefs in^ 
tt^nite\ and albeit they were not otherwife defigned, as they ought to 
be conform to the Aft of Parliament by their Dwelling or otherwife; 
yet they were truely witneffes; and the purfuer may and doth now d^- 
lign them : and this Defender had no prejudice, one of the witneffes be- 
ing VM on Itfe : 5o that if he thought fit to improve, die means and 
direct manner of Improbation was yet OMnpetent. 

The Lor As allowed the Purfuer to defign, which they would not have 
^loae^ if both the wimefles had been deceafed^ 




w^M^Kii—— — iW^F— — f I ' l 



h — 

of Cornell and Seffion, ^ 7 

I I ■ — ^— i— — i ■ I — ^— i I ^ ■ ^ I . " " . ' ' 

D; 1 7. Lady Bt4te contra Sheriff of 'Bute. 5. January 1666- 

THe Lady Bj^/^ Dam Gr/jfff/ Ciwsrpite/ being Cbntra£ied ' aad Pro" 
claimed .with Mr* Jdmes Grahame-^ in ^^ interim before h«i: Mar. 
riace, was induced (and as fhe pretended forced) m grant a DifpoGtionl 
and Difcharge of a part of her Joynture in favours of ner Son the Sherrif 
^ KSBfite ; he having,after the firftProclaittatjbn of their Bannes,ftopped any 
forther procedtng until he extorted thjc^ia'deedsi ' ' 
' ^ Tk LordsX in a Reduftion of the faids deeds at the ihftance of the La^y 
axid. her Husband )y^i!r^^^ th'atpoft SPenfaliazndB^ma^ fhc wasnotji/i 
j^is ; and could doe no d^ in prejudice either of her Husband or her felf 

Sichouthisconfent: Andthatfliewasinthefameconditioh,asif{hewere 
[arrycd* Andthpreforedie Lor is found the reafons rclevant/or reduceing 
plaids Rigfatt, both as to her Husband and her felf. 

It was alledged^ that the Husband had confentcd, in fofaras after thd 
ikids deedis were done, he knew the fame ; and yet proceeded to Marry s 
The Lords refelltd the AlMgdncei 

D, 1 4.. OUfhant contra Drummond. 6 . Janaary .1666, 

IN a fpecial Declarator,at the inflance of Sir James Drummond diMdehany 
havmg Right by Aflignation, tp the Efcheat of thetbrd Rt^Oj and his 
Brother Sir JohnRtilo of Bannockburn y from Walter Stuart Donatarto the - 
feme : Sir Laurence Olifhant and Gan;in Drummond^ Who were alfp Dona^ 
tor^ to the Efcheat and liferent of the faid Rebells, aiid had recovered a ge- 
fieral Declarator ; and had interned a fpecial ; having compeared andflb- 
firelng prefetence, aUedging t£uit the pmfuers gift was null and fit^ 
}nrefpe8: by the Aft oS Parliament x'^g2; caf^ i^g. PrAfumftio juris & de 
jure^ is mtroduad: And it is fbtutc, that it fhall be a relevant eXcepiSba 
ig&mft any pretending Title by Aflignatidnor Gift of Efcheat of the Rebels' 
to ailed ge^MLt the Rebel his Wife and Bairns remained in poffeflBoh; and 
Itwas lubfumed^that the Puifuer and his Cedent had fuffered the Rebel to( 
continue in polTeflion, fyice the date of the Gift in Annd 1658. . 

. T^e Lords foundy that the Rebels having been in pofTeffion a confider^ 
able time by thefpace of fivcyearsor thereabout; the Gift, by the Aft of 
-. l?atliament, is preiumed to be fimulate. 
• su That thou^ the DonatafW^ii//^4Stejr/w 
alter the cafe ; Scing he might be ( and I^w' prefumcthhe'was ) fatif^ 
iied; and Gifis being ordiharlyafleftcd with Back-bonds^ it was his fault 
loathe was not £atisfied: And that heffaoold not by his negligence an^ 
coUufion prejudge other Creditors, who would have Right after he had 
()een fati^ed^ 

3. That thePorfoer having afiigned his Right, the affigney is in 00 
tetter cafe, & utiturjure Authoris. . ^ 

4. That the reply, that the Lands were compryfed,is not relevant; un-*' 
fcls it were alledged, that the Purfuer or his Cedent had done diligence to 
attain pofieflSon^ but wasexcltided by the compryfer. Joi Hy Clerk. 

D. 1 5 . Brdwn contra Veatch and Scot. 9 . January 1 66 5 J 

IN the cafe Broun contra Veatch and Scotj It tvas foundy after. Contentiousf 
ijebate in Pr^fentia^ At the Barr, and betwixt the Lords ; That an 

Infeft^ 
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Infeftment of Warrandice bafc, to be holden of the grantcr, 0x)uld be jprfe^ 
ferable to a publick Infeftment of property granted thereafter holden of the • 
Superior, and cled wih poffeffion divene years: And that the pofleffion 
of the Principal Lands fliould be interpreted the poffeffion of the War- 
randice Lands. Some of the Lords were of another ludgment upon thefe 
grounds, i. BytheAft ofP^irZw^l^r^^ Ja, ^.f^r. 7. caf 150. (Entituled 
Arovifion and pains of them commlttand fraud in alienation and other wife> 
a publick Infeftment is preferable to a bafe not cled with poffeffion though 
anterior : And tMOth the verbd and Ktuio Le^is^ do militate in favours of the 
Heretor by a publick Infeftment ; The intention and end of the Law 
being to obviat fraud and prejudice by latent Infeftment^ : And it being 
. all one , as to the iiitereft and prejudice of the party who acquireth Lands, 
whether the privat and latent Infeftment be a Right of property or War* 
landice, Seing an Infeftment of Warrandice, when the principal Lands 
areevifted, beccwneth an Infeftment of Propernj. 

2. The Aft of parliament forefaid of /O ji^ ^th. is not ta^en away* 
by the AQ: dlParlismtnt /G J^^^^^s 6. Par. 17. Mttu Rggifiratimd^Seafim^ 
in refpcft, an Infeftment of property being bafe, though Regilwateand 
Anterior^wiU be null in prejudice of a party, who has acquired a Right bf 
a pofterior publick Infeftment : And bothuie faids Afts of Parliament, be- 
ing remedia qux teniuntai tuniem finemj though the hazard be not fo gireat 
as to the. prejudice by latent and priva«elrifeftments> fince the Aft otPar- 
liament anent R^iltration of Seafins : Thefaid Aft of Parliament 16 1 7. 
dodi not derc^ate to the Aft of Parliamenty K^J^- 5. 

3. As to that pretence, That. the poffeffion of the principal Lands is the 
Piifeffion of the Warrandice fiHione Juris, It was Anftterei^ That there < 
«^ {v^hfitio warranted by any Law: and fo it is Fi0iOj but not Juris.- 

2do. It is a FiSfio centra JuSy& cui Jus refifiit^ in refpeft the Heretor by the 
publick Infeftment of property being in poffeffion, no other pedbn can b^ 
^id to be ilfi poffeflk>n> feing there Cannot be two Domini infolidum^ nor' 
two Pojfeffares by diftinft Rights, having no fubordination or dependancp 
one upon another, as Liferenter andFiar^ Superior and Vaflat^ Maffet 
and Tennent ; or fuch likc« « 

4, It is clear, that the poffeffion of the principal Lands cannot bQ 
thought the poffeffion of the Warrandice ; Seing it after t^ourty Years the 
principal Lands fhould be eviaed ; and a purluit for Warrandice and 
recoune fhould be in ented upon the Right of Warrandice, though Pre- 
fcription cannot be obtruded, yet if there be any defect in the Infeftment 
of Warrai^dice, as v.^ g. The Difpofition is fubfcribed by one Notar, 
or fuch like \ The fame may be alledged : Whereas, if that Infeftment 
were cled widi Fourty Years Poffeffion, the Right would be prefcribed, 
and could not be queftioned upon any Ground whatfoever , but Falfehood. 

In this Procefs, It was ,^i5rf^/«rf^ whether the Heretor, who had the 
publick Infeftment, having been in Pofleffion above Seven Years, fhould 
have the beneiite of a poffeffory JudgemeAt, until a Declarator and a Der* 
Cxti6xinfetitorio. 

Some of the Lords thought, tlmt in the cafe of Warrandice, the Heretor 
fhould not have the benefice of a Poffeffory Judgement againft the Purfuer 
upon an Infeftment of Warrandice J quianonvalehat agerei But the que-* 
flion was not decided. 

J>. 16. 
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JBur'nei contra Jcmfim ij. jaly i66^j 



"D, id, Cranfion coiitni WHkifirii, i 4 July i^66i 

• 

BEtwuift Cranjhm anU Wilkifom, It was F(P«»^ {Nwbyth Reporter) 
That a Perfon being convcencd as reprcfenting his Father, who wa^ 
iDedged to be vitious Intrometter tothcPuHiiefrs Debitor; the Tiriebcing 
pafliveand penal cduld not be a Ground of Action againft the Defender 
to make him Lyabletothfc wholeDtbt; But only in fo &r as fliould bd 
proven the Defuna did Intromet^nd wasLa^ifir//?^^ : quU actio parnalis nopi 
frjmp inhdreAem : And the Defun£l if he had been piarfued in hisown 
IJU!e> nought have piii^ed the laid Titlei 

D* 17; 

^Ohnftonhi FrvfierMhzvm^TM^ Lands with abfolute War* 

J randice in fevours of Gev^^ii of B/r/«w/> ; Refervuighis own and 
his Wifes Liferent : and theteafter having DifpOned die A^ 
fevours of Mr,}VilliamJdhn(lon'y Who aid< obtain the firft Infeftment f 
And being chargdi at the mmiittoi AlexanAer Burnet^ having Rght by 
Affignati6ntotleDifpo(M6hinfavoui^ctfB/r^^ The Letters werd 
found orderly procewied \ not^ithftanding the Sufpender aliedged the! 
tharger had no iatereft durcing the Sufpendcrs Life j Seing he never 
did nor could poffds ; by reafon (tf the Referv^on rordfaid^ Ami thi 
Jj}rdsfMnd3LdiS^T&[icty when Warrandice is craved ypon a deed ofth^ 
Party obliged, and* upon any othdr ground: And that as to his deed 
lie may bo charged to pui^e it, without necdfity to alledge a Diftreis. 

i). 18. Widdefhmi coiitri Sciimzeouf^ i^, Juhf. 1666^ 

' • • * ' : ■ 

A Father having left a I^^acy, thinking his Wife was with Child |? 
in thcfe terms. That if his Wife Ihould have aMale.Child the Le^ 
featar Ihould h»ve the Sum of 4000 Meff^s : And thtt if flie flxjuld havo 
a Daughter, the Legatar fliould have the Surii of 5000 Merksi 

The Lor is Found, That though flie had no Ghfld, the Legacy flioukl her 
efiedual 'm frxfantfU volmtittTtfittwis ; feii^ it cannot he thoi:^t, but 
that he rath* intended a Legaqr for him, if he had no Qiild j Than ia 
the cafe ftte fliould bring forth a Child : £/ in cdMiitionikus frimum lotum 
thtifiet vduntAS DeftinSfiy iaqae regit eonditienes. L. 19./. de conditio^ 
eibusi Ne^th Reciter. ' ' ' ^ • x 

p.. Id. Steill contra JF£iy. Eeoi, dui 

A Tennent being Ejefbed, BjeSionwas fupined ix. the lilaflcrs m^^ 
** ftance; though theTennentdidnotcondir : But it was not fu;« 
ftained quod omnes ejfe&us^ viz. As to violent profits, '^urimmtim in li-i 
tern ; but only that the Mafter fliould be in the feme Condition he was be^ 
fore the Ejedion ; and fliould have the fame manner of pbffeflionasif thtf 
Land were not void; and to uplift t!he duties ; and to put mand remove 
Tennents. And for the Bygone ordinary. Duties, in the fame Procefs, 
it was Foundi that the purfucr, though he was not Infeft, but only Ap-; 
tiearand Heir to the Purfuer who was Infeft^ght purfue the feid Attiony 
M recover his Poffcffion, having been in pofTeJIlion before. 
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Hedderwiek ccmtia Wiiucb, End* die. 



D. ao. 

THE Gbtntniflioners ht the B(M-clers,upoa theVerdid oTtfae In^udl 
that theFannel was guihy of Receipt ofThcft, having ordained 
the Fannel to pay xoo Ub* «!r«r/.. within a ihort time \ and if he fhotdd &iU 
cobefenttoB44«^/andldshis£CE:heac The Lords Fimni[£\titb<f iHaai 
Verdiift, there did anfe to Us Majeffy, the Cafaahty of . hb Bfeheat: 
Whereof there being ^Urfffi^iMi*; The King and hb Donator couM not 
bepreiudgicdbyaDotnwiuchisaxKrarytoLaw: And ditt in fiich 
cafes of Capital Crimes, thelawhavif^aeterminedtheptun^ and ^pe* 
ciallythelofeoftheBfcheat; no Judge (even the Juftice General) could 
moderate or leflen the iamen. 

p. ii. Bifiet contra Brum, 19 ^hf. 16^6. 

T was Found mmim timrdkttue ; Th^t a Stranger refiiding in Ht80U^ 
4»smimratdiocd&^lmc: Though by the Law of die place, his 
neareftofKin, without confirmatioo, has Right to all Goods or Debts bo- 
longing eo him: YetiftheDebtorGoodsbedueby5f«fi-<»e», or be in 
Seotlkady they caonot pturfoe iiarthe fion^ unlefe the Right thereof bo 
fetled upon them, according to the Law oSScaUit^y conhrmadon if they, 
beMoveablcs : Or by a Serviofi if they be Heretablp. /% Ckrlc. 



I 



D. ai. 



Eod, 



ITOundy thatk C&mpryfing may be deduced upon an Heretable Bond^ 
* wheitvponlnftj^nt bad followed^ the iame being payable \i^ithou( 
requifition -, albeit a Charjge of Horning do not preceed; feihg there may 
fee pflirtdiiig tipott fuch a Bond t And there is EmAm BmIo as to Compry- 
lings ; anatheDenounctatioais afuflkicot ImiaiadoD, . that the Oxn- 
ttiyfer intendeth to have his Money. H9 Ctork. 

In thefameCaufe, Tkt lords havii« fnfttilied ^ 9ea^ <« Weaga 
I^i^ wh»«tB0ito9beriff<tefh watNotar, there being no Town Clerk 
for the tiiM, fay reaibn in the time of^he Sjtgiijb Ufurpation, The 
fttnaes and CWrk refaljd the Tender. Tkt Urdt Fotmd^ That the 
Seafin being wifinn Burgh, ^ough not under the hand of the Clerk, wa& 
cot null uponth»t Ground that it was not. Regiftrate ; Becaufe though 
the reafon of the AQ: of Parliament for Rcgiftraiion of §eafin$, and the 
exception ofSeafms within Burgh,be, that Seafms within Buteh are in ufc 
to be Rt^iftrate by the Clerks in the Towns Books ; yet thelaid, reafon is 
not expreft in the A^ of Parliament : and the Aft of Parliament excepting 
Burg J^3eaChs, the Party was in b«n»fdt to think that thei* was nib jw- 
<;effit o^ Regiftration. 




D. 



53 



^hts confra WifSeart Eod, die. 



A Wife being obliged with her Husband to pay a Sum of Money, and 

•** t«) Infeft a Creditor in her Land : Though the Bond was not luftain- 

cd as tp the perfbnal bbligement to pay, yet it was found valid as to the ^ 

bblicementtolofeft, andtheProcuratorieofRdignadoncoqfldnfidin the' 

^ Bond 



\ * 
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Bond : And d^ Wife nocwitiiauiding, faavine Difppned faeir Land, Ihe; 
was^raiad Ly^bte fcrdic Sotro jis Dimo^ and Sntcreff. 

ThisDecifioiiieciliethittrd^ In t«^[wa albeh a Wooutn lim Difpone 
her Land Ivith ooofentof lier Huiibaad ; yet Hie cannot oindT to pay a 
Sum of Money ; And in the cafe forefaid^ non j^ebaur that fhe ihoul4 
Difpone her Lands ; But that (he (faould be Liable to the Creditor, and 
for furecjr hi Ibould be fecured in her Land, And the piiacipal obligatioa 
being void, the acceflbrjir of furety could ncttfublifl. 

D. a^i . Etierh Did 

IT was<kbtttBd bucitotdocifledy^etiierthe Tenol^of aO]lh^i7{irigi^y 
'- bcmfeti ; dicre is in Asx^Ptrlumtfiti Jg, 6. Pur/. 6. That & Te- 
nor ofLecteraof Horning fhoukl not beprayen j andthbre MEjuUmifniat 
more ftiTM as to Cooopryiiiigs^ 4hB S^^deuu^ bdng gitxterand more i 
And if a Compryfiog, vhachii inefleathe lixticutiontfa M^nser^ 
inaybemadeupbyaprolittion tf the Tenor; sfmrimt tMkms^ Poiod<< 
ingSy and Interrtiptions df Ftefinipcioa bf- CSta^ons, ai^ Executions^ 
andlniimationsof Afil%|Qatiofis^ taa^beifiside'upt^WitndSe^j and Ar-^ 
teflmcati and DccNdSi 

D. d$i Minilkr ot j^llbiwn clGtitr^ JmV^ It^d^die, 

THE MiniiUr ofiti^r^whanringpurfiied'alLedac^oaofaTadk, fee 
by his predeceiTor ; upon that Ground that it >as^>oire three ^ars^ 
without confent of the Earl of Bmclettghftuoa for the time :. The Tadc 
Was fofiainedy xp^refpect TrMucisStiurt had confenced) in whofe FaycarB 
Bueeleugh, by a ]>^i?eet Arbitral > was obliged todedude faiiybifofdiQ 
Patroiiagc, ' ' 

This Deqifionfeeinethtpbehard} feing BueeUt^b^isA fiiQPairen, and 
was not denuded by the fiud Doeteet ; And the R^hl: :of the Fattonage 
might either have beaiCofnoryfed . from hitsl, or Dii^Oned by him e^ 
feetuaUy) notwithfiandii^oi the laid Decreet,' which did not fettle the! 
RightdiftheFatrQ]ugeintheiaidFr4)»c//his perfbo^ biit was<nily the 
Ground of a peribnal Action a^ioABtueieti^itf for . doiiifdiag him of tfa«: 
Rigfu: c£iht Patronage : And as JFr^ffcArcould not pcefent, fo he could not 
confent as Patron to Tadcs : Upon thefe confideffatiocis diverfe of ^« 
Lords w^re (^the cootiair Opinion. 

D» 1^. AicKerizie cotitt^Fairbdlme^^. July. i666i 

IN the cafe of Mckenzie againft ,Mr. John FairhoUne : Sif George Mcken- 
zie^ haying by way oi Reduction queftioned a Bond granted by hit 
Father, and himfelf as Cautioner's null ipfofaSto : Upon that 6rounad)at 
he was Minor when he Signed theBohd : And fa)s Father bein^ Admini^* 
ftratorof the Law, and in effe£t Curator to him^ had not Authorized him 
as Cautioner ; and could not be author in Rem /uam, the Purfuer become 
ing Cautioner in Rem, and at the defire and in behalf of his Fadier. 

The Lords did not diis day* decide the Queftion ; fqme being of Opini- 
on^ That a Fa^er^though if his Children be ImfuSeres and Pupils^ be the 

Tutor' 
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Tutor and Adminiftrator of Law^ ythi]!& not Curator to his Childrea 
being Pjiberes : Seing a Son if he fhould defireother Curators to be gived 
falm^ his defire cbukl not be refufed 2 £> hdettti CurMtofem GurMtar Mm 
datur. Vide if^ik ft6. "^mlj 166$. And^^D^fM^; 1666. 

i>. aii Petrie contHL Richarti etd. die. 

nlchsrt of Asdhnsidnt- having a WadCet of 1 26oo« Merks from BtschM of 
^ Portiethem ; did thereafter enter in a fecond Contra^ with Buchdns 
Son and Heirwho had Right to the reverfion;anddiverfe years Bapk-tack- 
duties being .accumulated and made a Principal Sum, it was agreed that 
there fhould be no Redemptioabutby payment of the^Sun contamed in did 
faid fecond Cbntra£^ made up as (aid is of the Sum contained in the faid 
fecond Contra£^^ and the PacK-tack^^uties } slnd by payment of the An« 
nualrents fo accumulated : Mr P^rrif Provef^ of ^^Af^/i having acquited 
the Right of reverfioi^^nd having ufed an Order of Redemption^nd there- 
upon having intented Declaratori it was aUedged, that he Hioidd havecon- 
figned the Sum contained in the faid fecond Contra£L which he could 
pot misked, by reafon as he not only knew of the faid fecond Cbntrad: 
beR)re he acquired the faid Right, but acted in rehtion to the faid Contract 
and in eflea homologate the lame: In fo far as, i. By the faid fecond 
Contract he and certain other pe^ons bebg named and appointed to de^ 
termine the queftion, betwixt Richart and Buchsm^ what fhould be paid 
to Buehdn for the charges he had been at in profecuting his Right againfl 
Richart^ The fidd Petrie had accepted a fubmiffion reladfig to the &dt 
fecond Contract, whereupon a Decreet su'bitral did follow, ordaining 306 
merks to be mid to Buchdn for his charges, i. By the fecond Contract 
BuchM was obliged to caufe Petrie ( being his frieiid) to give bond thac 
he fhovld engage for Buchan^s performance of the faid fecond Contrad: 
and accordingly Buehsm being charged to fulfill that head of the faid Con-. 
tra£k, had procured a Bond from the faid Petrie and produced it id 
Jud^ent the time of the difcuffing of the fufpenuon. 5.^ Petrie 
had .alligned the 300. Merks of charges modificid by himfejf ; and 
the infhimient of intimation of the A(fignatk)n mentioned the faid 
Sum to have been ntodified by the Direct arbitral; prdceedinj 
upon the faid Contract : From thefc Acts it was urged, that knowing an( 
having homologate the faid O^itaract in manner fordaid, he was ' tmpej^mM. 
fdetoxskc a Right in prejudice of the Defenders, and to pretend to Se in 
better cafe than his Author. 

The I^ri£f notwithftanding F^^i^ that the faid fecond Cbntract not hcia^. 
Regiftratin the Regiflcr ofReverfions, he %Vas not obliged to take notice 
of it ; and might redeem by pa vment of the Sums contained in the firil Con- 
traa. It was acknowledged oy fome ofthefe who were for the decifion^ 
that thefe Acts imported, an Homok)gation, But the fecond Contract 
though by our Law valid, was not fevourable, and was againft the com- 
mon Law; in fo &r as the accumulating Annualrents to be a principal 
Sum, is ufiir^ ufursrum. k^ttf%»^ii^. I haVe often urged that favour is not. 
.ncmen juris y and Law ought to be uniform ^ and not Leshid ReguU ply able 
and variable upon pretences of favovirable or not £ivourable : Hed nunquam 
€pe0ATeums QMandr^f 
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D. 38. Har^ contra. Hamihon. i^.July 1666. 

IN the cafe Mr John Harper contra Hmilton his Vaflkl ; J/ w*x <i^//i^i, 
that after the intenting a genfcml Declarator of Nba-cntry, the Vaflal 
ihould be lyable not only for me retoured dutic, but for the ordinary mails 
uid duties of the tiaod: Though fome were of the opinioa, that before 
;be VaM (bould oalv be ivable for the nsrMired dude. 



2>. 39. 



Wilkie contra 



eod. die. 



r>Ir John VVilkk of Foulden having intented a ReduSipn of a voluntaf 
*^ Interdiction made by him to fbme of his friends. 

The Lords appointed fome of their number to conferr with him : and, 
bpOfi their Rej^ that he wasrackmat and inceilij^enc; and, foranyi^g 
appeared by Msdifcourfe and deportoietit, Ra ftat fnividMs ; The Lords 
deduced in abfencej diere bejpg no compearjuace or oppofiticn Six the 
tnterdicters. 



D. go« The Lym cotitni 



a^fnf^. 1666. 



XjYthe Attofl*«/i4»^«f3f«. 6. JPir/. 11. c»^ 46. It is ordmned, that 



Officers of Arms fhould find furetie to the Lyotty for obfervation of 
Adr Injunctions, trikler tlie pain of 506. Merio, \rith tfaedamnagB and 
iotereft of the party graved by the fnalrer&tian, '"^lynf^ ori^ana- 
!ity of the Offloer. 

Inaprocefibetw^ttlMl^aad It vranoomitfVeneiL vfaether 

the dutioner might be parfned beibre the 1^9 forpaymcDc fxcheDdx^ 
AS damnage an^ iAt^reft, by ttaioQ of the mahrerfatioo of the Officer of 
Arms in a poinding. It WttiaUedged, that the Lyov itrai^ ccimimi Jodgt^ 
luidmoftcofApetentastotfMQiimioii, vihedaiatiBtl/idSSiaauhmiKoa^ 
<Aitted iniqui^, and anlvtrfedtn his- Office, andixthecfaer oe ihould be 
deprived^and ne and his Cauddner had ificmitdaiid dxiuld be Ivable odbe 
jmnalbrefaid : Butasto the tivilacciotiagauift the Quitiaaer^tliere migfat 
lie a good ground <€ft8ion againft the Cauttoaer^H^nn the 9& o^camoa 

before the competent Judge; But the Lyoit^ being Judex fedaneus, was not 
Judge of a&ions of that nature and comeauence, In refped they inay.he 
of great difficulty and Importance : For if tlie Cautioner mould be putftied 
(for payment of the Debt, bein^ fuppofed to be 1 000 merks, upon pretence 
ci me malver&cion ofthe Ofiocer, and that he had not done his dutie in 
poyndli^ and compryfink ; It were hard and dangerous^ that the Lj/0». 
and his Bretheren jQsould be Judges in a matter of that coiriequence : And 
It wUl not follow, that becaufe the Meifenger had not done nis dntie in a 
Capuoa or 4:oilipryGng,that his Cautbner fhould be lyable for the Dd)t as 
Samnage and intereft ; Selng the Caption and Cftmpryfing mi^ have 
ii^ ineflfectual,and the (Creditor could not thereby have gotten payment : 
And it appears by the Ciid Act of Parliament, that the Lyoft is only Judge 
to the penal Conclufion of deprivation 6f the Officer, and payment of tfe 
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Ti&f Lflr<ifnotwithftandiiig F«wi«< the Lyo/i Jul , 

againft the Cautioner, fer damnage and inter^ ; Me inter mmimos reck- 
muue. Gii/on Clerk. Netdyth Reporter. 

D. 3 1 .' M^Kenzie contra Fairholm. eod. die. 

THe Lords FamU in the cafe before mentioned. ( 2a. ^uln Mckenzie 
contra Fdirholme ) That a Father )sloco 
infemilia ; and that a bond granted by the Son without his confent is nul 
if fo jure ; as if it had been granted by a Minor having Curators * ' 
dieir confenL 

i). ^a. Wedderhum contra Senmzeour. eod. die. 



V 




• 



that a Male Child fhould be underftood a living Child : and that Homo 
Mortmms and a dead Child is M^WiinLaw : Andthatthe legacy fbouldbe 
e&ccoal, though fbe had been brou^t to bed of a Male Child^ butdead* 

p. 55. Menzets contra Burnets. tod. die. 

IN dite cafe iMbieifj contra A^M^^y^^ 
ed to a liferent of aU die Goods belonging to her Husband; ought to 
fell and make Money of the Horfe, Oxen, and fuch Goods as may pe- 
riih; to^eeifeftiheinay liforent the Money andoiake theSum forth^ 
cocding after her deceafe ; bnt ctm tem^ememo^ That a competent tinie 
flmddbe albwed tothateffed:: And if the Goods flbould periih in the 
mean time, ffae flxmid not be ly able fwtheiame. In that fame cafe /^ irjif 
iMJMtythata Relid (hould not We both a Liferent and Third ; but fhould 
have her choice or option, of either. Some of us were of the opinion, that 
feing it appeared by theContract, thatthe Goods were not to be in Com- 
munion, but that fhe was to have a Liferent of the fame, fhe had not a 
choiceto have a Third or Liferent. Hy Clerk. Lord Lie Reporter. 

D:-^}^. contOL Bhmtire, ^^ July 166^. 

. ^ • Having intented a Reduction of an Interdiction, upon that 

reafouithat BUmyre was rei fu^t fr&vilus \ And that the Purfuer had lent 
him due Money due to him, when he was in Bjighud^ and in neceility ; and 
being a flranger and accreditor , he ought not to be prejudged by fuch 
a vomntar Interdiction ; being upon a Bond granted by the Etebitcn: 
widiout a previous Sentence, finding BlMtjrt xobe fradigus ^ or fuch a 
perfon as fmuld be interdiaed. . . 

Tke Lords Thought TheCafe of that Confequence, that they w;ouId 
npt decide upon a Report , but Ordained it to be debated m frxfems. 
Lord CdfilehiU Reporter, 

D. 35; 
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of Council and Sefsion, i^ 

I>. 35. contra eod.Se, 

IT was decided. That an Executor Creditor was lyablc to do diligence as 
■■• other Executors ; and tho there was a difference betwixt him and other 
Executors, upon that account that he was confirmed in order to his own 
intereft, and to die effect he might be payed of h^ Debt, and had prde- 
itoce befiure other Creditors ; yet as to the Duty and Office of ane Eftcu- 
tor there was no Difference : And having accepted the Office which was * 
VoUintttiSy it became yWf^4/«, and he was obliged to Execute it. Reidk 
Rqiorcer. 

D. 3 6. L. Borthmck contra Ker. eod. die. 

AN Inhibition being raifed upon the dependence of a purfuit for maills 
and duties, for three years preceeding the Summohds and in time 
CQEning during the defenders poflemon: // tpos Thought^ that the inhibition 
relateing only to the Summonds as to the three years precealing, without 
mention of the fubfequem years ; could not be a ground of Reduction Ex 
€4ifite Inhibaumis ; in refpeft the defender in that purfuite was affoiled as 
to die years before the Summonds, as being ^(?i»4/^ Popjfor: And albeit 
the Summonds was not only for thefe years, but for the time to come as 
laid is ; and the Defender was decerned to pay maills and duties for certain 
years after the Summonds, yet the Leidges were not obliged to take notice 
of the Summonds, but as it was related in the Inhibition. 
. The Lards were ofdiis opinion: But the cafe was not decided, the 
Furfuer having defired up his procefs that he might be better adviibd. Ad^ 
Tocat, OtifhaM. and Sir Robert Sinclair. 

D. 37. lEi.NewlMrgh contid., Stuart eod. die. 

Qlr JViBidm Stusrt being Creditor to the Earl of Newturghy in a great 
i^ Sum, uponanln&ftmentin the laid Earls Lands : after his Majefties 
Keftauration, he was induced ( tho there was no Queftion as to the Debt) 
to make a Reference and Submiflion to the Laird o£ Cochran and Sir John 
Fletcher ; upon no other account, but that he apprehended that Newhurgh 
might trouble him and caufe him be fined ; which was the ordinary and 
]^noble practice of Noblemen at that time againft their Creditors : Thefe 
Arbiters did take from the &id Sir William a difcharjge of the Debt and re- 
nunciadon cf his Right, and from Newhurgh a blank bond as to the Sum ; 
and die laid Debt then amoundng to 40000 merks, they did give to the 
Earl of Newburgh the Renunciation ; and to Sir IViBiam, Nemurglfs Am- 
ple bond filled up with 6500. Merks only: Newburgh pretending that 
Sir Alexander Durhame (then Lord Lyon ) was owing him Money, did 
by way of letter give a precept to the Lprd Lyon in thefe terms, That he 
defired him to pay that Sum to the bearer upon fight, and that he ihould 
redre his bond: This letter being prefented to the Lvon, he in a fcorn- 
fiil and jeering way fubjoyned to die letter, Mf Lori^ I am your HumhU 
Servant ; the Earl or Neppburgbj not fatisfied to have payed Sir William in 
manner foreiaid as to 3400^ Merks, did intent a purfujit againft Sir 
Willidmy That he might be firee of the Refidue and get back his Bond of 

6500^ 
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^500. Merk^ upon that pretence that the fidd Sir William had got from 
himaMof&clteffie which had been awepted by the deceaftlir.^^ 

J!^ vSl ^iLSf i^iS "^^f l°^i *'^'*P'^ helhouldhavcpit> 
t^ and lAMttMd » IVeiphtgh, thlt it Was aat accepted nor fittisfiaL 

wfaerogf hs ift aow |Mt^ged. ^^ 

J2Kl?» ^i*^ ifMmU, h iVMs Pmm, diatthe faid letter was not 

aBrfifBicte^ebtat* precept; iftdchat Aeweeivrng offijchS^ 

ijon p*ft*^nte4fid dthm, being fof the Creditors SuSer fuS^ 
iMcfthgt^Aifailc^ ^eftHttelities of pntfenting, prOtetting, andSiS 
ing: whicharemufeinthe matter ofExchangc and Trade betwixt Me^ 
chant and Merchant. Advocate Loekh^rt, VVMut. comra VreUerbun$ 
and Lhumers. • 

t>. if ». Cfrfftfttri ct^ti^ the Town Gf Mdinbufgk laft of 

A ^^:}I tB^yi'^Ti ^"' Wi«8 ^uffucd foi>. moraUe 
the ^I'h^dffl*'^^ ^' P'^"" ^^ '^^ ^"^*»^» «»«*»^ 

D.J^. Or^ COntm C6rddn» eod, die, 

ABWi4^itf|§»tiiMto«r#W«yrl?4»w^ 
payment Iftbedivertfe ye^fs aftet- die date of tfafe lameaiidAriftualren^ 

m bo fttyid ki Hi* mtfiffi, tfcrfflly attd yearly : Wm )WW to be Mei^tabfo 
tftitMd Ft/Mf, Tfibtigh 9if K(S*.J^i^Wl»*i>' had dec4ft before tl» term of 

payment of Annualrent ; And the afflgttey-vfas preferred tx5 fc DofiaUr. 

D. 40. Hafyburton cOiltrt Halybtnim. tod. die. 

A $c«i ftfcvittfi Iftttttted aHediietioii of k diftwfition fflade bv his PatW 
'**fet' pr^lfett of thertft of theChild«iir/» km j^ritmU^f. 

Thi L^dsfi^ ^ XXjfeftte relevaitt, that the Purfiibr ioA coofented : 
tefeft? tt tJeSdfthidSttbfcfibedaiWltnefe, andknewand heard the 
diQWfition; fediithe ws« dot igftottint oftheterioroflt: Anditwas it- 
*H«inb«Jd by the Lqhds when they were vorifig, that they had feond the 
dlediahee i»ievahtj That a Sdn and appearand Heir that Sobicribed is 
Witnefstd hiitatheft deed//»/l»w, tvithout that addition, that he heaitl 
it ^esid ; id the cafe 6f *»«« Of £/wf : It being to be prefiimed, Aat the an- 
peirttod Hek: being Of age, AVottidndtbe Witnefetoruchdeeds.\iiil^ 
he ih^Uiftd ittd kuew What diey Were. ^^ 

C. 4.1. C»*te% contm ysfcfi^dW; 7. i^fc^z,^. 1^^^. 

SOm« Lands in DtOitUr being diljwncd by ode JUm^ in fitfourtof 
^^ JohHfiouH\ with a pro^ifion contained in die difpofitiOa wtd 
Ihteftm^t^ that a 6'uni Of Money fliouid be payed by the receivet of d» 
dlfpofition, to him ot an? he ftduH name t Artd in cafe it flmuid mtbft 
payed the Right Ihould be vtJid : And the (aids Lands beii» tbemiisr 
appryfed, It nmsfomA, agaioft the cotopryicr, that the fidd claufe affii 
provifion was real : And that the perfon named, and having Right to the 

Sum 
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3um and benefit ottioe laiacnitfic, loougmsetore decorator ne could iicM: 
puifueai«inoving, ycthehasgood intipreftto.pUdu&.i^rthe tnaila atul 
duties for payment(» the fiiidSum ; and being iA ^'^Jf'Otioy to retain the 
tnails and duties for . paymeAtof tlie fsiid Sum /»ry> untM And $h£it the 
iaid provifion, and fucb Uke^ ate effe£h«il agaioft fihguj&r iSucc^Ibr^^ tt 
ivas urged by fome^ ThataU^ that couid be dcMje.iApOa^hatClaufe, w^^ 
that aReduftwncftheBightjnight bepurfucdVheijeUfiORj But it Wasan- 
fwered, that it being if^«», that she Lands Ihouldbe burdened with that 
Sum, and if notlui^ more Inid been expi^^ but.that; it » .provided that the 
laid Sum fbouid bcpayed ; the laid provifitai l^eaiig.iscal^KWOuld hay^fui:^ 
nifhed the £itd a^ion and exception^ for paiyflienti>f thQ iatdSilm outo^thp 
maiUs and duties : And therefore, the fubjIoynifigt-tBcf fcfefoiutivelftlaiiff, 
being td m^ortm CdtftfUm ,'ceuld not bejjpi»itididtl^Jt:et»i33^4ii pi!^^^ 
dice of the difponer nor his A'ffigncy* This Queftion iW*s .l>»mQd'at but 
tiot decided in the faid Debate, vik^ If the Dediuratori3o)Ml4 be pudrue4 
lipoadie faid claufe for anouffing the Rigfat^f itihould.o^ifiiceliti.favouf&£if 
the AflBgney^ Lands not. being difponid to him in.{:iw.<o£oontravecniag; 
being to appertain to the difponer and hisHieii:6): isi^^hl^ R%ht.n9QHld 
be lefidnded. Its dought, tku: tlie provifioqt beiflfg a^'^jaed^ the. whu^e.t)^^ 
nefitahdconfequenoe of the fameare disponed.' and cogte^ntiy^tbciU- 
fisneyvin the cafe'focefald of aimiiUing the Ri^> xna^ipusfus ;tbe. Hisijs^ M 
dte Difoonerind receiver bfxhe Right, and his Sii]ccc£CM>i|jenudfiiJit39« 
ftbras^ie Right of the fiuds Laads. Nmkph:%vt9&a^Qv\-^- y ^^.u 

D. 43\ Way contra Magiftratespt^/jji^^j mv«?^ v vnri 

IN the cafe Cidh H^ againft .(he Magifctsj^of fi^^^^JXmproMi^ 
being proponed againft die Executions of Meffeng^r,: bfaring thatito 
had intinutedto the Magiftrats, that he had arretted a {jfifoner at the m- 
ftanceof thefaidC^*: And the- Magiftrat^ apd^Wj^nf^ ?*^P?'"i 
■ and urging to be examined. It was Jdledged for Co/«», that theyfljouE 
not be ^amined ;. BecauletheMeffengpr wbc.was alfi?.wted was mf^ 
fent- and that ifhc were prefeatl»©mightCond<fe\dMpWWc«mm^ 
and remember the WitncffceLthat they had beea Wrtneffesi-it being ^ 
therewife incidentto them to have forgotten, djougb they had been truely 
Witneffes to the EKCutkmi Hr was anlwered for the Magiftrats,that they 
bad cited both Witndfes and Mcflenger -, that theyhad done aU tha,t wap 
incumbent- to than i and his not appearaoc^,- ougbt ^e»dior,jia pr^g;^ 
them nor the Witnefib: And that having .come tn.<*ed?^ m the CH 
tatioo, diey fl»uki not be troubled to come herpagaw, weir ReUdenoe 
being Atfuch a diftance. .; . _ ' ' v -^ c±L 

The Urdt indulgcdfo far to <Jo/i«, as to delay the Examinationot the 
Witneflcs umil fiirther dihgence fliould be done to brmg here the Mcf 
fenger, Afe K<?/r4f4»fe : but ordained 0///» to pay th^epcpenc^: Ajidifi|: 
had been defitedT that if the Witneflcs ihould die, they ftjodd be Iwldeu. 
as improving ; The Lords would have granted die defire^ 

P. 42. Carfe contra Carfe, 8. NovenA. i665< , 

Oaor CM-fe having taken a Right of Annualrent oiit of Sir David Cuh* 
ingham Lands, in the name and perfons oiAUrkCarJeoiCdckfe^ 
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and ^<W ffWf writer ; andgcompryfingdiereanier deduced in dieir 
nametx) die behoof of the Doftor, forfome aitearsof the(aid Annualrent^ 
not only out of the liinds out of ivhich the Ahnualrent was due, holdini 
blench or feu; tut^ (rf" other Lands holdii^ Ward. Chsrks CArft Son ani. 
Heittothe faid D6dt>r> putfued the faid M^ark CMrfe and the Heir ofjddm 
Wattf to denude tl^imfelves of the Right of the laids Lands,conform toa 
Backbond gratfted-by the hiAM4fk Carfey and the laid Jddm Wi», de- 
claring tlie truft: Inthattntftit was alled^ for the Defenders, thatthey 
were content to 4<ncide theinfelres,they being releeved of all hazard they 
might incur uppnidOCafionof die &id Truft> and having diat Right in theu* 
Ferfon; and tbit^t^urpofe did offer a Dif{)o&ion, bearing a provifion chat 
(the Right Qioikid be burdened with the relief of Wards^I^rriages^and Mi- 
mftefsScipends/jds^nd Odier {uch hazards. It was Anfwered,thatthe iaki 
Difpofition ot^tnot-to be clewed with iucii a provifion, which woufcl 
.fri^t layers mttiii'^urchafing me faids Lands ; and the purfuer was ne* 
CeSitat^nd bad pf efently an c^cadon to feitdie iaids Lands : And asm the 
; ijicumberances, and hazaiPds,which the £>efenders fhonld condefccnd upoa 
.'t^ttylfliQuld beJ[mi^ed:.Butas to the Marriage of jidsm Wstts Heir 
(ckvh^hwajtbiwiei^nded upon) there Could be no hazard upon thatao- 
count. In re^^4:heconipryfingat the.inflance oiMturk Csrfe ixiAAiam 
i|if^4frwas thoifwivtlicantpi^i^^ only import a Right of ie> 

verfion; Tl»e<firftcompryfing, whereupon Infi^ment had followed,carrr. 
tng the Right eiprop^ :vl(was Duplyed,thatif it fhould appear diat the 
former appry^fingsare citli^ null or informal or fatisfied, die fourth Appry. 
fing would carry tlfe'R'ight ^f property, and confequerjtly the Marriage. 
, ^; Th lor^ ^#^that dicPurfiier fhould accept the Difpofition with the 
tHirdert ^jftiiefardrcU^f ': Or iri hisoptiou fliould fecure the Defenders by a 
l^nd with a" Cautioner, to r6feive them, 

Wi.LL, ■'S^teconttzHamltoni.io.'Novemb. 1666.- 

IpfAmilton oi-Sther^ounhill having Dlfponed ta Jgmes Bowk certaiii 
V* -* Lands/ W;h6«tx5 he had Right by Compryfing ; and the faid J^wr/ 
being rhtipyed at the inftance Ota Wadfetter; and having Purfucd upon 
the Warraiidifce contained in the Difpofftion; It wasaUedged By Silver^ 
teufthiil, that thoujgh the Difpofition did bear aJbfolute Warrandice ; yet by 
a Margine ftibiribed, it was reftricted to warrand only the formality 
^fthe CompiTfing, andthe^mrthof the Debt, and the Executions- it 
was Anfwercd^ that the Warrandice being abfolute in the Body <rf the 
Difpofition, was^ indeed qualified by the Marline, that it fhould only be 
extended to the Warrandice of the liinds, in fo for as concerns the Appry(l 
jng and Surtis^hereinmentioited ( which are the words of the Margine ) 
and that the faid Warrandice imports that the Difponcrlhould not wanund 
limply, but ^s to the Sums contained in the Ccwnpryfing ; fo that in cafe 
of tViQ\onSih€r$ouffhUl fliouId only refound the fame; and the Purfuer 
was content to reftrifl: ihe Warrandice to the Sums payed by him : It was 
urged, that there beingThree kinds of Warrandice w-^;. Either abfolute- 
or only that the Compryfing was formal, and the Debt juft ; or a re', 
"ftrifted Warrandice to refound the price in cafe of eviftion ; the Laft was 
Medium inter extrema^znd molt equitable ; knd in (Ajcuris magis'd^ud inter^ 
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fretatiOy eft dontrx Diffonentem facienddy qui fotuip Legem Afertius dicere : 
And if it had been intended,that he fhould warrahd only the formality,anci 
validity of the Compryfing, and reality oftlie Debt, it had been foexpreft. 
Yet The Lords y by plurality df^ Voices, Found ^ that the 
Warrandice fhould be interpret, to waprand only the validity of the 
Compryfing, and the reality of the Debt : That being the moft ordinary 
in Riglits of Cpmpryfjng. Simlar^ dnri Harder. 

D. 45. Cheine contra. Chrifiie. 1^. Novemb. 1666. 

/^EtrgeCheine PtarfucdAdjudicatton agmnikDavid Chrtfiie of a Right of 
^ Annualrent, which pret^incd to J*mes Chrtfiie the faid DavUs Bro- 
ther the Parfuer's Debitor, ^ames Chetjlie Writer compeared and allcdged 
he had Jlight to the Lands ( idraved to be adjudged ) by an expired Cbm- 

Eryfingof the property orthe'feme againft the faid David cfrifiie, who 
ad Right to the feids Lands ; and that the faid James his I^ight of An- 
nualrent was null, being brfe, aijd never cicd with Poflcffion/' 

The Lords Found^ that die ialledgance was not competent Aoc^tfo againft 
ithe Adjudication ; and thatthcTaid debate wouldonly be competoAt after 
the Adjudication, when he llKmld purfue a poinding of the ground. The 
ix)rds Found the contrarc before, in an Adjudication Purfued by Sornbeg 
conprathe Lord forrtfiery which praftique was obtruded and hot refped* 
cd; Becaufe the Lord fbrrf/frj Right in that Cafe was clear; Andth£the 
Lords thought hard, Forrefter being content to difpute his Right, that a 
Right to his Lands fhould tc cftablilned in the Perfon of ahwJier to trouble 
him. But it were fit our Praftiques vrere uniform : And it appears hard, 
that a Creditor who is a ftranger,and has not the papers in his hands, and 
is not in a CsuKicity to purfue for them before he get a Tide by Adjudica- 
tion, fhould Deforced to Difpute his Debitors Right. iVcn^ri^ Reporter. 

« • - _ 

' J). 46. Ahercromhie contra eod. die. 

FO/^/wI, that a Purfuit upon an Afl 
fhould not be Suftained , thou[^ ^ 

not being at his inftancc. A'lw^f A Reporter. . ^ 

p. 4.7. Kennedy contra Hamilton, eod. die. 

« ' 

^-'Ih Lords Foapd aC0mpr3rfingupon a charge to enter Hein null;. Be- 
J- caufe the perfon,at whole infhinqe the charge was, had no Right to the 
Debt the time of the Charge; the Aflignation, whereby he had Rights 
being acquired thereafter, to that the Charge vfdslnanis, and without 
ground. Me refere^e. 

D. 48. Binmng CQvAv^ Farquhar. Eod. die, 

A Difpofition being made by a Father in fiivours of a Son ; And there- 
* ^ after the fame Lands being Difponcd by the Son m favours of his 
Brother in Law : The faid Rights wereVjueftioned by a Creditor, as be- 
ing fraudulent ; being Difponed by the Sons COntraft of Marriagejwhich 
jiiough Onerous, as to Provifions in fiivours of the Wife, is not fo as to the 
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Son whom the Father could not advance, or provide in prejudice of the . 
Ci-^itors: But it was allcdged, that the Diipofition madebythe<Son, 
was for an Onerous Caufe ; and by the Aft of nirliament,thotmh a Right 
fhouid be found fraudulent, yA a third party acquiring *ewM )Wf, by the 
Aft of Parliament is fecured ; andhisKight cannot be queftioncd, unlefs 
he be mtkefs fraudis.y or acquire the lame without an Onerous Cax^e, ^ 
which oy the Att of Parliament, is only probable Scrhto vet JurMtmertto, 

Yet the Lords enclined to reduce the Right granted % the Son, unleis it 
were offered to be proven, that it Was for an Onerous Caufe ; in refpeft of 
feveral prefumpQODS alledgedand informed by the FuHiier: And be* 
fore Anfwer, as to the Relevancy ordained both Parties to condeTcoid 
upon tbeir prefumptions htMc imU •, c^Fcaud or theCaufe Onerous for dbe 
erantiag of the lata Rigtu:; and to prove dii^ condefoeodence. I bave 
ever thought^hat the j^racticeof the Lords to ordain Parties to prove before 
Anfwer, as it is lace, isaccompcuiiedwitlimaay tnconveniencies; fein^ 
by fuch Acts, which are notof Lituconteftaticp, Proceffesare ftill kpeped 
k)ofe ' and after tbu: irregular way of probation, die debate of Relevaocv 
isagiun lefumed; totne <^reat veication, both of Parties, and! 
an^fter the Lords IntcrUxjo.. "«• of Relevancy, there may be a^m 
cooteftatioo; Sothatupon the matter there are two Litifcont^atioDsii| 
one Caufe. A/iw^* Reporter. * . j' 

Itbeing agua <feb^ted. What the Certification Ibould be m fuch Ac«^ 
viic Wbctber the AUedgance fhouid be hokkn as not proponed ; or fim 
die Lords ihcHild ad vife : Whichiaedbaisooccrdfication* 

The Lords weie oot.clear todetetipine ; which is a great lofonnaUtfi 
and a ptefling reafoa agjdnft thatanomolous way. 

D. 4.9> Reid coata. Tailzifer, i6,Nwem, 1666, 

IN the cafe, JViSim ReU contm T^sUzifer and SdmotU. It wu fotm^ ^ 
That a Tcftament is to be thought execute, fo that, thereafter, tfaerft 
is no placctoa nm Exttntd, when aDocreet is recovered againft the pe- * 
biiors^ tbough the Executor deceafe before he get payment : Becaufe tfaft 
Right of the Debt is fully eftablifbed in his pcrton by the Decreet; aa4 
he having done diligence, it ought not to be imputed to him, diat the ' 
Debitor is in nwr* a&to die payment of the Debt : And diere being jJV* 
auzCttum by a Decreet, and Execution havmg followed diereupon by 
Horning ; after which Annualrait, dwugh not due «/►*{?<>, yetbeconl- 
edi due?* /f^e ; or by Gompryfineat themflanceof die Executor, anS 
Ihfeftment mereupon ; Itwcrcobftird, that all thcfe' Rights fhouid cwa* 
nifll • which would neoefTarlyfoUow^fth^re wcrcplacc«>a#a»£**«Kfc»i 
Seine the Decreets and Rights forefaid following thereupon, could ooc 
be transferred or fetded in the perfon of the Executor si non Exeeuuy 
who dodi reprefentdie Defiinft only, and not die Executor, ait whofe 
inflance die Decreet is obtained and Execute. 



D. 50. 



rntra Blachpood. Eod. 



ADam Fupves having purfued Reduftioh and Improbation of aConi^ 
/i pryfing, and the Grounds and Warntnds thereof, againft Blsehvood, 
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\ , The L^risj In refpe^ the Compiyfing was deduced Twenty four Years 
before, did refiile to grant Certification, againft the Letters ad Executi- 
ons; and againft one of tlie Bonds being Rdgiftrate when the principal 
. Bonds were given in to,, the Clerk Regifter to ly i^ fullUa cuHodia ; In 
refpcft of tfee Trouble of the Time, and the lois And diforder of ihe 
Regifters; and that the Extraft wa$ produced, and the Defender was 
content to abide at the Truth therebfT H^ Clerk, And Nwiyth Re^ 
porter^ 



D. 51. 



Govan contr'a ' Paip, *a 4. NoTJemi 1666. 



TN the cafe, Govm contra Paip, The Lords Foundy That an Afligna- 
* tion not being intimated iii .the Cedents- time (and- confequently the 
t)ebt being in bonis DefuniO), ought to be confirmeid : But the Lords in 
confideration that the Dbbt was fmall, Found Procefs at the Ailigneys in- 
ftancfe, he finding Caution for the ^o/efleii^and thereto. 



D, 5a. 



contra Miln>. Eod. die. 



An Order being ufed for Redeeniing a Wadfet ; theExecutor Credi-i 
tor of the Wadfetter purfued the person in whofe hands the Con-* 
fignation was made for payment of the Sum Configned ; And in the • JPf 0- ^ 
ccfs the ufer of the Order * was called, and Decreet was obtained ; but be-^ ' 
fbrc it wasExtraSed he deceaft ; and there was debate upon the Oath of 
the Confignator. The Lords Foandy That the ufet of the Order being a 
perfon having intereft and called d initio j nothing could be done until thd 
Procefs was transferred againft fome perfon repretenping him- 

In the fame Procefs, it was argued ambngft the Lords, whether a Sum 
being configned upon an Order of Redemptton, the ufer of the Order may 
pafs from it, and hft the Sura without cbnfent of the Wadfetter ? And it 
was remembered by fome of the Lords, That upon an Inftrumwit of Con- 
fignation Procefe was fuftained at the inftance; of the Wadfetter againft 
the Depofitar, in whofe hands the^um dufupon. the Wadfet was con- 
figned,. for making the Sum forthcoming. But in this cafe nothixlg was 
done. ' 

It' appeareth,that afiier Confignatiprf, Jus is Qu^ftPfim to the Wadfetter j 
To that the Sum, being configned arid fequeftrate to his behoof, cannot be 
uplifted without his confent. 



D. 53 



Lejly Contra Baitt. 6. J)ecem. 1666. 



IN apurfuitto make forthcoming, . after ferious deliberation and debate 
amcKigft the Lords as in a cafe daily octurring, and wherein theDecifr ' 
on would be a preparative and praftique, ' 

h nfas Foundy That a purfuit to iliake forthcoming a Sum of Money 
due to a Debitor j is in efleft Execution ; and equivalent to a poinding : 
Seine Money being in nominibus^ and not infpeeie, could not otherwayes 
be a&fted and poinded ; and tmrefore could not follow, butupon a De- 
creet, and not upon a Bond not Regiftrate. 2. It tpos Foundy that an 
Arreftment is but an Inchoatand incompleat Diligence : and notwith-* 
ftanding thereof the Sum Arretted remaineth in bonis of t^e Debitor : Se- 
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in^ notwithftanding thereof. Goods belonging to a Debitor may be 
poinded : As alfo Arreftment being a Negative Diligence^ whereby a 
Sam Arrcfted is fecurcd, fo tliat the Debitor cannot uphft j and the per- 
ibn>in whofe hands the Arreftment is made,cannot pay or give away the 
famir, in prejudice of the Arrefter; ^n^zsmimmobitibusy Inhibition doth 
not eftabUfh a Right in the perfon of the Creditor; unlefe Ik deduce aCom- 
pryfing ; but doth a(ie£^ the fame, fo that the Debitor cannot prejudge 
the Creditpr, and his Diligence if heCompryfe: There is Esdem BMio 
in Arreftments in mobilihus. Upon thefe Grounds it was FquhA^ That 
the Debitor deceafing, the Sumg Arrefted being i/i ejus bamisj ought to be 
confirmed ; and that the Creditor could not have Aoion againft t& perfon 
in whofe hands the Arreftment was nude \ and the Appearand Heir of 
the Debitor called for his intereft ; but Ihould confirm himfelf Ttvprypy 
Creditor* 

D. 5 4.. Monteith contra E. CaknJer and Ghret. 7 .Decern. 1666. 

THE Laird oiPsrkley Hamikon as principal, and Hamilton of Kjn^ 
glaffte and certain others his Friends as Cautioners, being Debitors 
in Two Bonds ; /C/w'4^^ in confideration that Parkley had Difpoued to 
him a Right of Wadfct which he had to the Lands of Touchy by a Con- 
ttaa did oblige himfelf to (atisfy and pay the Sums contained in the (aids 
Bonds ; and to procure Difcharges from the Creditors to Psrkley and his 
Cautioners: And neverthelels having jpayed the (kid Sums, he did not 
talce Difcharges but Aflignations to the iaids Bonds, which he filled up in 
the name of Sir Mungo Stirlifrz o^ Ghret his own Creditor; who did 
thereupon Arreft a Sum due by the Earl of CaSender to PmrkUy : Thereafter 
OiptainAfo/f^«/A haying Right to CdliejuUrs Z>ebt by Affignation frcxa 
Parklety obtained a Decreet agamft the Earl ; which being ^fpended 
upon obuble poinding, It was alledged for Glarety that he ought to be pre^ 
ferred, in relj)ea<>f his Affignation and Arreftment ; whereunto it was 
Anfwcred, that/C/Vig^/^^^ being obliged (asfaidis) topaydiefaidsSums 
had payed them ; and whereas he ffiould have taken Difcnarges, he had 
taken an Affignation Blank in theAftigneys Name, and had filled up C?^ 
.rf^i Name in the fame; SothatAflignation being, procured by him, and 
Jying by him, and he being Mafter of it,it was in effefl: his ; and he was ia* 
the feme cafe, as if the Affignation had been granted to himfelf, and he had 
made a Tranflation to Glare; ; in which the Exception upon the oblige- 
ment forefaid to relieve Pdrkley^ as it would have been competent againft 
Kjngiaffte^ would have fccluded alfo Ghret his Affigney by Tranflation: 
In thisProcefs Gloret his Oath being taken ; and he having declared, tbait 
die Affignation was procured by Kj^glaffie ; and by him delivered to Gh^ 
rety and that he payed nothing to the Cedent,but dmt the Affignation was. 
siven to him by Kjnglaffie^i^2t he might be fstfisfied oi certain Sums due to 
him be /C/^^^5V, which he was to Difchargp if he recovered paymeiit; 
by vertue or the faid Affignation, 

The Lords upon a Debate infrjtfentiay preferred Monteith ; and found 
the Exception, which was competent againft /C/^i4^e, if the Affignation 
had been to him and cransicrred by him to Ghret ^ is competent againft 
Gloret ; and that he is in the fame cafe, as if he had Right by Tranflatioa 
from KJngl^ie. This is moft juft, and J^nded upon Law and Equity, 
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feiiig otficrwayes Pfaud cannot be obviate ; And, in Law flus vskt qaod 
/^itttr, qutm quodjjmul^e coiKifitttr Mtt exfrimitur : And, FiSfione brevis 
wtmusy Thoo^ it appear that it is bpt one A£t, viz^ TheAffignation 
madetoG/ever^ yctinconftruaiOnorLaw, there is two Afts, -viz.. The 
gating the Affignaciont^nk to /C^;«^/#(?, which in ^mer'm before 
itwas ddiva:edto<j/tfr^washisevidenf, and an Affignation immediat- 
ly made to hiffl^f, and thereafter the filling uipGlorets Name, and th6 
defiveryofdisAifi^natioh to hiiByWhich upon the matter is a Tranilation. 
Sfotsimiicx Monttkh. LoekheMrtf CuaMghamey Maxmily and Wetr foi* 
Glorif, * • . , 

-' • • • • ~ 

D. 55* Mckenzie contra Fairholnt, Eod.dte. 

SI R Gecne Mckenzie having iiltented Declarator and RedudiOn of 1 
Bond Suolqribbd by him as Cautioner for his Fatlnr ; Ex eo cdfite^^ 
that it was null iffo jt^e ; in refpe^ he was Minor for the rime^ and his Fa*' 
ther was loco Curatorisxoliimy and had not Authorized him, at leaft could 
not be Author to him in remfnsmi Jt was aikdged, that he had not in-< 
tented Redudion within the quadrienmum utile : And as to the Declara- 
tor of Nullity, the reafon was not Relevant^ In regard Bonds granted 
by Minors, naving Curators, without their confentareNuUjtliey being in-> 
terdifted ^ i//c^ that rfiey do choife Curators, that they do nothing with- 
out.them; But Bonds granted or other Deeds done by Minors wanting 
Curators, are not Null in Law; but the Minors lefed by the fame may 
crave to be Reponed DeHitcf ttmpore by way of Rediidion : And tfiat the 
Father, thougn he be Tutor in Ijiw tor the Childreh being Pupik, he is 
not Curator being fuberes and of that Age that they may choife theii? 
their own Curators. 

The Lards notwithftanding Foundiix^ Rtafon relevant ; and declared 
the Bond Null as to die Purfiicr ; f^ibufdum refragMtihuSy infer quos Ego; 
upon thefe Grounds,tfiat there is a great difference Inctwixt Tutors and Cu- 
farors, PupiHs, and P«*^^^, the Father haveing by the Law power to 
fiame Tutors, andconfequently being Tutor of Law himfelt, and having 
rfiat Authority which jnay be derived, andgivien by hiA toothers; 
. whereas he has no power to name Curators tp his Children^ when tb^ 
are dFtlat Age that they ma j^ choife themfelves : And though he ftx)uld 
name Curators in a Teftament, his Nomination could not bind his Chil- 
dren- And 2. If Children being Puheres fhould choife any other peifons 
to be their Curators, they would exclude and be preferred in that Office - 
to the Father ; Whereas hiienn Cur at or em Curator ^on datur. 7 . If a Child 
Ihould have an E^^tt dliunde^ and the Father fhis Son being puhes} 
IbouM ^jf/ifrand be negligent in theAdminiftrationofhisEftate, there 
could be no Adion againft him for his omiffion ; which might be compe- 
tent againft him and his Heirs if he were Curator, Gihjon Clerk, Sin- 
cUir for Fdirholmey the Defender; Wedderburn and Lockheart for the Piir- 
fyer. ' 

T). '56. Vrquhart CCMitra Frazer. EqcI. die. 



A 



Granters 



\- 



=4 



Decifionf of the Lords 



Mfa 



wm 



m^ 



Grantcrs of die Wadfet^being obliged to warrand the Rental (bcfides Cur 
ftumcs) to be Twenty Chalders of Rehear; and to Airnifh Tennents^ 
and to caufe them pay thefaid Duty ; ,and for each Bdl undelivered Ten 
Merks : Sir Jlexamder Vrqaharp of CrcmsTtj^ Donatar to the Efcbeat (tf the 
faid Sir Thorny Elder and Younger ; purfues the Heir and Executor of the 
Wadfctter, for the fuperplus of the Rent of the faid Lands, exceipdingthe 
Rent of the forefaid Sum for diverfe Years ; In refped the Comrift was 
ufurary : Itwasalledged, by the Aft of Parliament idq.Anno 1597, The 
Creditor cannot purfue for the fuperplus of the Annualrcnt but hy way of 
Reduction of the ufurary Bond, or Contraa, withConceurfe of his.Maje^ 
fties Advocate. It was Replyed, That Kti ferfecutcru he had interefl to 
purfue for what was /iwfel^//f payed. . / . 

The Lords Founiy That the Procefs could not be fufiained, without con- 
courfeofHis Majefties Advocate; The Act of Parliament being exprefe, 
that the Creditor cannot repeat tjie excrefcence above d^c Annualrent; 
unleis he concurr with the Advocate to reduce: which appeareth to be 
provided^of purpofe to oblige the Creditor to inform and concurr with the 
Advocatie, tor reduceingfo unlawful pacticxis^ 

p. 57. Vrquhart contra Cheynt. Vecemb.'S. 1666. 

« 

SIR Thomds Vrquhdrt of Crt^Mrt^ having difponed to Mr. William 
Lumifden 2l Tenement of Land and Salmond-fifhing, for Surety rf 
4000. Mtrks borrowed from Lumifden ; the abovementioned Sir Mex^ 
md/er Vrquhkrt having Ki^htby Compryfing to the fiiids Lands and Filh- 
irig/and reverfion ot the lai4 ^adfet ; pqrlpe^ Reckoning 

againft Walter Cheyne having ^ight to thp faid Wadfet, and to hear ani fee 
it Found, that the Sum due upon the Wadfet was {adsfied and payed by 
the {iv\W alter and his Authors Jntromiffions :, It was alledged, that the 
Wadfet being a proper Wadfet without a. Backpack, the Defender was 
not Lyable to Compt ; and. thojie were, he was notLyable to Cbmpc 
but fince the date of the Right,and for his ownlntromiflion. It was Reply- 
. ed that it wasaRight^rantcdfor fecurity^ndtnatby the Contraa of Wad- 
fet and th«;Eik to the Rcverfion thereafter, the Right was re.deemable 
upon payment of the principal and Annualrents that fhould be unfatisfied j 
whereas in proper Wadfcts, there is 2in Jntichrejisy and the Rents of the 
Land belongs to the Wadfettcr in lieu of the Annualreqts, whereto the 
Debitor is not Lyable. 

The Lords Found^ That though the Right was not clear and exprefs,that 
the Wadfetter ftiould have Right for furety, and until he be fatisfied by In- 
tromiffion or othprwaycs ; yet the Keverfion being in the Terms forefeid^it 
was Actum^nd intended that tlie faid Wadfet Ihpuld not be a proper Wad* 
fet, butonlyforfuretyaslaidis. 

D. 58. 

THe Lands o^Damertoun being a part of the Barony of Caffils and 
formerly holden Ward by the Lairds of BUirquhan Kjnnedies^ of 
the Earl diilayils ; and now being in Ward through the Minority of the 
prefent Heritor, who had Succeeded in the Right of the faid^ Lands being 
acquired from the Laird oiBUirquhM. The Tennents of the fidds Lands 
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Purfucd a multiple poynding againft . the E/of C4^/f and IVhitefcord 
1M)W cSBlarquhMj and theHeretorof Ddimertoun; all pretending kight 
130 the multures of the faids Landsi The E. of Caffils alledged, that dur^ 
ing the Ward they iGiould bring their Corns to his Miln of the Barrony 
diCaffiUj there being no Milns upon the Lands of Ddmertoun. The Laird 
ofBlarquhan alledged, that he was infeft in the Lands of B/jr^^/^^&ii/i and in 
the Miln oiDdhovMy upon a Right granted by KjnnedyoiBUrqtihancum 
dfiri^is multuris&.ufttAtis\ atfuch a time as BUrquhan had Right to 
BlarquBan and Dalhwan and to the Lands of Damertoun : And that beford 
the laid Right granted by Kjnneiy oi BUrquhM tdjohn tVhitefoord ofBaSacb 
Author to tHis Laird oi BUrquhan^thc Tennants oi Damertoun were in ufe to 
come to the laid Miln, and to pay the like multiircand fervice as the Ten- 
nants ofBIsrquhan did ; and fince the Right, have been in ufe to come con- 
fiantly to the laid Mihi* It was Anfwcred for Ca/Jlis^ that unlefs there 
were an exprefs Conftitution ofThitlage, thefaid Lancls oS balmertoud 
( being a diftin^ Tenement from the l^nds of Blarquhajf^ which hold of* 
rfic King ) cannot be alledged to be aftri6led to the laid Mib of B/drquhan : 
And if it had been intended that the Lands of Dalmertoun fhould have been 
aftrifted, It would have been expreft : And when the fame did belong to 
KjnnedypfBUrquhanyXt cannot be faid that it was aftri£ied to his own Miln 
' with the forefaid Servitude, quia resfm nemnifervit ; and be having Difc' 
poned his Miln, it cannof be prefumed that he would have Burdened his 
own Lands with a Servitude 1 And though it were clear Kennedy had af- 
trifted the faids lands of Ddmertoun^ yee he could not Conflitute a Spr-* 
vitude without the Superiors confent in' iiis prejudice, when die Lands 
fhould Ward in his hands. It was*replved by Vfhiteford ofBUirquhM^hsx, 
the Superior had confehted to the Thirlagc,in fo far as John Gibnor and one 
Bonat^ having Compryfed the faids Lands of Ddmertoun from Kjnnedy of 
Blarqi^M^xA having Affigned their faid Compryfing to John VVhitefootdi^ ' 
the uid VVhitefoord by Contraft did Afiign the fame to Kjlkereny with a 
Refervation of the mulmres thereof to the ^flln of Ddhovdn: And the laid 
E. had granted a Charter to Kf^keren upon the forefaid Right. 

Th^ Lords thought, Tha^ thefe Words Cum multuris ufttdtis, do relatd 
only to the quantity of the multures as to fuch Lands,as can be Ihoi^n to 
he afhifted : But before Anfwer to theDebate upon the faid Charter and 
Refervation, They ordained the Charter and Contraflf containing the Re^ 
ftrvation to be produced. That they niight confider,Whether it be in the 
Charter, and how it is conceived j arid what it Ihould operate if it were 
oriiy in the Cx)ntrafl:. ^ 

The- Lords enclyned to think that a clear Refervation , though thtr€ 
were not apreceeding Thirjase, Ihould import a. Conftitution, as to thefei 
\rho accept or confent to fucn a Refervation- 



D. 59. Leflie contra Lejlie, eod. die. 
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Jtrick Leflie of Bslquhoyn purfued a general Declarator of the Single and ' 
- Liferent Efchcat of John Leflie of Balquhoyn^ againft James Leflie afid 
his Spoufe asneareft of Kin to the f3L[dJohn. It was Alledged, that the 
Homing was prefcribed, the Declarator being raifed fourty years after 
the Horning^ It was Replyed, That though Prefcription fhould ttiti 
againft the King ( which was denyed ) yet in this cafe it could dot; The 
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King being Minor the time of tha Prdcription divcrfe years^and the Go- 
vernment being interrupted; So that there was nocTemfus utile duriiiA 
the Ufurpatioo : And the King is not in ufe to difpofe of Efcheats, 11^ 
application be made to his Ma jefty : And by the Aft of Parlianint, it 
is provided, that the negligence of his Omcers ihoiild not prejudgpi 
him. 

The Lards foundy That the Horning did not prefcribe, in refped of tba 
Kings Minority , and Interruption torelaid. 

It may be asked , If that reply of his Majeftie's Minority and Intef-^ 
niption, were not competent? And if the Efcheat were gifted by a Lord. 
of Regality, or a Superior, QuU Juris ? And it feemcth,that a Hornis^ 
being f(msy and once execute^it doth not pr^fcribe ; Seing the R^l^ \jt 
he fltould furvive fourty years, his Liferent would fall to the Superior ; aodv 
there is no redbp that he (hould Lucr^ri^ and be in better cafe rx cMlps^ 
and by the continuance of his Rebellion for fo long a time. 

D. 60. H«/»^ contra Creditors of Keifo. 12,'Decemb. i666.. 

1 N a Procefs betwixt thaj Hme^ and the Donator of the Foreiaulture 
I of Jobm Hume oSKjlh^ and Qtxmn others hU Creditors ; // vns FountL 
That a ComfMifing being deduced before '^atuury i6yiy and being the 
firft efiedual Compryfing, ought to be preferred to the fofterior Compry- 
fings ; fo that they ihouLd not cojtne in together fMri fajfu : tn re(ped 
tfao they woe wiuiin year an4 day of the c(xnpleating, and the makii^ 
effectual the firft C(MJipryfing by ^Meftment or Diligence, yet diey were 
not within year and day of the deduceing the laid Compryiing : and^ 
faid Comparing being before the year 1653. doth not M under the. 
compais of the Att of Parliament <ioncerning Debitor and Creditor -, which 
bringeth in fsrif/ijfm Compryfings led Gnce Jdmsry 1652; and being C^r- 
reSorU 'Juris ComnutBtSy CMight not tO be extended. 

D. 61. Thomfan contra StevenfonJ^ eod. die. 

' ■- ' 

IN a Reduftion of a Right and Difpofition of certain Houies ; being 
purfucd ex caftte minor is dtais ; It was alledged that the piipoficiofi - 
did bear 500 mtrks^ to be payed, and die Defender was content «> qiutt 
the right being payed of the Sum. 
, It Mr as founds That the AUedgance was not relevant, unlefs he (hould^ 
offer to prove it really payed, and profitably employed for the ufe of the' 
. Minor. . . * 

In this Procefe the Lords would not fuftain the Reafort fir fsy- unkfs 
Lcfion were joyned and libelled, vix. That the Lands were dHponed' 
fine Decreto Judicis. v - 
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SHm being confirmed Executor to his Brother a I*aQ:or at Lo«i^;and 
diverfe Decreets being recovered againft him, at the inftancc of the 
Defijafts jCrcditCMTS ; He defired a Su^nfion Upon that Reafon^ Tlaf 
hi: had done Piligcnce to recover the X)cfun£b Debts and Goods ; and 
than he ccHild not fiitisfie the Decreets obtained againft him, unt. i-.t. 
' ■ ■ • PI 
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ihoulil recover theDefiinfts Eftatc: andthat he was content it fljould 
be divided amongftthft Deftin^s Creditors, according to their E^igcn* 
ces; and therefore craved a Sufpenfion without Caution;, being content 
to make; Faidi ttiathooauld not get a Cautioner; 
ThJjurdf paft. 4 Sufpenfion as to pcrforlal Execution only. 



D- 63. Hamilton 
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HJmilmoi Grsnge being purfned as reppefenting bis Father, tijidrt 
the Title of hehsfvwg and G^ens fro Hartde , fiw payment oC)i 
Debt of hii Fathers : It was alledgcd, diat this Condefcendenoc, viii 
That he had 4)ehaved as Heir, in fija far' ps ii? bad granted Difpofitions 
of Land belonging to his Father. And uly. That be had confcptcd 
as appearand Heir to fbme Riehc of Lands appryfed from his Father, Is 
not relevant; unkfs it were laid and alledged^ that he had done thefii 
Deeds before the expyring of the Compryfmg ; feing be could have ndi 
Right after the expyrmgoi the fame^and neither could be Heir^nor Gerem 
fro Hirede as to fuch Lands: , Aodasto hisiconfent, it Was notfudkienf 
unlefs he had difponed* 

. Tht Lor is mcfined to be of this Judgement, That his confeht being is 
^^pearand Heir, fhould, import Behaviour; artd that though the Com* 
pry fings were exoyred, he might have an intcreft to queftion thefani^ 
^ not formal or Null,orfatisficdbylntromiffion,or by fome other Ground] 
and that by his confent he was denuded of that Intereft,; and therefore 
&ch Difpofitions Ibouid import 'Behaving: .Yet in refJeOt.tlic Wrttts 
wbkh wemto be ufcd to prove thePaffive' Title, Were not p^oduccd,ai3 
much tcai;^ depend iq^nthe wording and 'conception of tlie fame. -T^ 
JUrir thought fit m ordain before Anfwcr, the Writes to be produced^ 
and aifigned a Term to that cflfeft : ' l^ut declared, that their Aft fhoula 
be litil^teftation quosd hoc , That the Purfuer, after the Term is ruii 
upon (1)9 &id Aft, ihoukl not get others, as if there wexe net Litifconte^ 
$aaqa^ jLockkarf for GrMge^ and Bmfie for the Purfiier. ' ' 
• • "... • • ■ . 

p. 64. Hart/lkm coati^ Hartwoodburrii eod^dte, , 

SCot o^FJartfbMw purfued a Djeclarator of Property within the Botodi 
libelled, and that he had been inPofTeffion bypafturing, anddoinJE 
other Deeds of Froperty, and debaring the Defender Hartwoodhurn aria 
his Predeceffor : In thisProcefs there was an ^d of Litifconteftation ; 
whCKofa'&eduAioh'Was intcnted, upon that Ground, that the Defco» 
der wasalrfbnt, and was Mintfr zxiA miefinfus^ t(^anting Tutors and Cur 
tators for the time, his Tutor being dead : and that he had a defence 
Mi^or nan tenetur fUcitjire. . 

. . Tht Lords Found , If -^ Summonds had concluded the poffeflbrip ot 
Moleftation : And if that had been lybelled, that the Purfucr, the time 
of theiritenting the Purfyi^ was in Poffeffion ; would liave repelled tber 
Defence ( that nonTenetar ) againft the moleftation : But becaufe a De- 
clarator of Ri&ht was only ly belled, they reponed the Minor ; And Found 
that non tenetur plae^ are. Longformacus for Hartwoodiurny and Sir George 
McJ(/nzie hx Hartfbajv. 

D.6S, 
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D. 65. L- Cohil contra Feuars o( Culrofs. eoi. die. 

THe Lotd Colvil being Baillie of tbe Regality of Cmbrofsj and lyabfe 
to upl^c the Taxation of that JMmcji ; And having (charged cer- 
tain of the Vaflals to pay their Taxation ; They fufpended upon that Rea- 
fon. That a fifth Part more than tbe Taxation was ftented upon them, 
on pretence, and in confideration of Chaises. 

The Lards Found^ That they could not be ftented . to more than the 
Taxation ; tho the 6lKrifF and Baillitis of Reality be lyabie to uplift tbe 

Taxation. 

Yet it feems hard, that they (hould be at the Charges of railing of Let-. 
ters, and Regiftration of Homings, and fuch like : And albeit the Vaf- 
fal$9 who are content to pay their Proportion, fhould not be lyabie to 
more ; yet it may appear, diat it is reafon, that when the Sheriffs or Bail- 
lies give in what tney have uplifted, their Charges ibould be allowed. 

D. 66. Ha^ contra JJttlejohn. i6. Deeemb. 1666. 

LlttUj<^» having comprifed the lifeemt Right of a Tenement in Lekb't 
the Cud Tenement oecame .ruinous ; and by the M of a part of it^' 
didcrufliapartof tte next houCe adjoining to it, bdoi^ing to 
tUy of KflockonJUe. In a Purfuic Kpockotidie againft LittlejohM, £or Dam* 
na^ and Intercft. 

The Lor J/ fuftaincd Procefs; The Purfuer proving that the Houfe Was 
manifeftly ruinous ; without neceiTiiy to lybel ot reply that die Purfuef 
had rrauired the Defender to repair his Houfe .- Jx being fufficienttfaat 
the cafe of the tioufe was fiichas did really require and call for Repara^ 
tion, in order to his own Intereft, and for preventing his Neighbours f 
So that it being his Fault, that he did not repair the fame, he was lystUe' 
to refound the Purfuers Damnage ; And albeit by the Aft.of Parliament;- 
. liferenters may be urged to find Caution to keep their Liferent hsLoSts^ 
Sort 4 te^dy and in the condition they found them at . their Entry : And 
by the Civil Law, Neip;hbours may be u^ed to find Caution Dsmm /m* 
fe&i: thefaid Remedies ard not privative, in cafe any Prejudice be done 
before diey be taken. 

P. 67. Man contra CampbeL eocL die. 

J^Dinamfle Cdmfbel bciAg purtued as rcprefenting bis Father, upon thcT 
^, Title of behstving as Heir : It was alledged, tmt he intrometced with 
the Duties of the Lands condcfcended upon, by a Right to two Oxnpry- 
fing;s aeainft his Father: It was reply ed, The Compryfings were noc^ 
expired the time of his- Fathers J>eceaie, fo that in efrcft he was He- 
retor. 

The Lards Fonnd^ That Gefiio being mdgis dnimi quam f^i\ The 
Defenders Intromiflion by vertue of a Title, did not infer Behaving. • 

D." 68. Menzhs contT^ Burnet, Decern. i8. 1666. 

ARelift being provided to the Liferent of the cohqueft dureing the Mar 
riage, andpurfueingfortheikmej It was aUedged, that we Money 
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in queftion, which the purfuer pretended to be conqueft dureingtlye 
■ Marriage, did belong to the Defiina before the Marriage ; and that me 
Bond was renewed after it. : ^he Queftion was, what way tic faid AI- 
lcdgance,tending to t^e from the Purfuer the benefice introduced in W 
'fevours by Write, and by her Cbntraft of Marriage, could be proven ? 
Yet the Lords' enclined to find it probable by the Debitor, and the Wit- 
neffes in the Etond ; . But before Ahfwer, They Ordained the Defender 
to ufe fuch Probation as he thought fit, for proving the AUedgance ; Rc- 
ferving tothcoifelves to determine what it ihould import. 



D. 69. 
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18. Decern, 1666. 



IN a Procefe againft an Heir of Provifion : It was Alledgcd, that the Heit 
of Line oughtto be firft difcuft : It was Rcplyed that the Heir of Line 
was conveencd and Renounced : And it being duplyed, That theEftatc 
belondng to the HeirofLine, and whereto he .ihould have Right if he 
wefe leyved Heir^ ought to be difcufled. 

The Lords Founds No Procefs againft the Heir of Pfovifion, until the 
Heir of Litie was dilcufled ; andthat the Renoanctttion of the Heir of 
' Line was not fufficient-, but that the Creditor behooved to proc^ to Ad- 
judication wWm ^rfWi/i^^^iw 7^w/f;», belonging^to the Heir oflide. 

D. 70. Deacon of the Weavers contra the Magifirates 

of Edinburgh, i. June. i66j. 

TH E Deacon of the Weavers being imprifoned By the Magiftrates of 
Edinburgh^ ^ecaufe he had difobeyed their Order, anent the putting 
• in their Hand a Box for the Poor of the Journey-men ; until fome Quefti- 
bns betwixt die Maftertf of the Trade and the Journey-men of the fame 
ilx)uld b^. decided ; didcrave by a Bill to be enlarged, upon that reafon, 
that the Cntft had intcnted a Reduftion of the Contraa betwixt their Pr^ 
dece0brs and their JouraeyrMen, concerning the keq>ing and having a 
^ox for the Poor of the Joumey-nicn : And that until the Decifion of 
tiie FroceiL the ^ox oi^ht,tobe keeped by their Deacon. 

The I^rXOrdained the Compkiner to bie ettlarged, by Cohfigning the 
Box in the Clerks Hands. Upon occafion of the laid Procefs, it was agi- 
tated amongft the Lords, Whether thfere could be a Contraft arid Trant 
aOrionbetwixtth^ Craft and Journey-men, who^are not an Incorporati- 
on, and cannot oblige their SuccefTors? Seing there can be noSucceflbrs 
but©f a Perfon or Incorporation : ; But the lx>rdsy without giving Inter- 
Joquitor upon that pointy Ordained the Reduction to be heard fununarly. 
Gwfon Clerk. ^ Mckenz^ie alter Lockheart. 

D. 71, • Taung contra Toung. 4. June. 1667. 

N the cafe Touf^ contra Toung \ It was agitated. Whether a Hus- 
band be Lyable for his Wifes Debt before the Marriage, being proven 
othetwaCys but by her Oath dureing the Marriage : If the Husband 
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no 

declare he does not diftrufther, and tleiieveth flie hath declared Truth, 
The Lords did pot deqide the pointj but fome were of the opinion, 
That if the Husband Declare upoa Oath, that he believedi ihe did De^ 
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cbrcTnirfi, he will' be Lyablc ; in refpea thait by theLav^' the Hus- 
band is Lyabfc for die Wifcs Da>t being Leg^jfy proven V Ai¥l the 
Oueftion B only, whether the Wife may declare in prejudice of her Hta- 
twnd ; which Ihc cannot do, becaufe odierwayes it may be in die power 
of an untoward Wife to undoe her Husbattd c which inconvenfencv 
ceafeth when the Husband declarcth, he hiuji no reafori to diftruft tfc 
Wife, -andrfiathe befievcth flie hadi told Thidi : The great' Queftbo 
will be. Whether die Husband way be urged to give EhahOadiflf 
Credulity? Seine wlatevcr a Husband diought, yet having an Imperi- 
ous W()man, he Ihould be forced to comply widi her, and to deckfe diat 
he behevedi her, odierwayes he would have a miferable Life Sciit 
Qerk. * , 



D. 71. 
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Thomfon contra . Stevmfin. Eod, die. 



N djecafe TMom contra Stevenfon, The Lords Found, ^ the vi 



/Hamilton Clerk« 

D. 73. 



Zinzian contra Khibxh, Eod. die. 



^ mcddledv^iaiSme^rfJhe^^ilSrf S^TT^^^^^ 

Z^^RepeUed die Defence «.Air>«, Rcferving Adion : Ih refivS 
the Poind^wasproduccd-^«,*r«; notwiditoSling itwas 5mS2 
thatdie Defence ^Jfn novittr vemns'td wotkimnh ^t,^ the^pS% 

The Defender ftKmWharetf^ and m^havehad diefam^lSiS 
oon, wkchhchas now ofthclame; In die ^me Proceli ^^SvJS^ 

prices ofthc Goods Spuilzied were notprovaii becaufeSr> h?«& ^ 
^ having cgnTideted die poinding, F.tM d»prices \^ . J^^^ 

p. 74. Mtehel QoatTa MtcheL 12. June, t (^6-7, ' 

y^E Lords upon a Bill ordained Witncfles to be received ht^ r -^i ^ 

"'7^'^°^i'?^P"'^'°? i«^^^^^^g«to;?>rW.and^x^S^ 
^^m^Sromurn And uponfuch tke confidcmionsi 06^'^vC 
received WitnefTes tnhocjtttu. Scot Clerk. ^ °® 
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Di 75. Lumifden Cimtiz Summers. Eod. die. 

|N a Declarator of EfcHeat, it was ^ledBed. diat the fi-w^c 
A were Difponed to,theBefender : fewSln^^S^tolh 

^ ' the 



l)ifpofr» 



AB 




^einei 



^ *«.|«iiuvu, «w« uircrea to DC proveft, mi ft6 Difpofition was imHe 
fotteF«?e of a*6, fend Sttaidr, and other qioods di|3 to lfrt« 

ttefame-was«n|)J5^forthe%rtaiflmentofthe Be^ ii^sS 
theGrouiid,WhetWthfeBfldreaftfelluoderMiclkat ^^ ftnclSowuw 

^bteonly ^ 

iJepl-opertyoFiJtewuoas m liuemon Winghis: the, fame belonaeJ^ 

theKing: AndAeKingandhisDonltOt^^rlsttdUlSedSSul^ 
ivhataccount and Qccafion the Rebel was Debitor^ IfDe^"^ 
whatufcheimdc of<heGoodsDifp<Mied Rj him by the ExciS And i« 
mno worfe cafe^ktn a Gredi«>r|K>inding, or Arr4ilgrS «h^^i' 

b^^^^hlSS^T^'f ?' .^erebeiflg flofuchHypoth«(ik dmS 
ee pittefldedby the. Law oiSmUnd. .Div«rfc inftaiic«rw«m ^rfX,!^ 

bymctorflisptfripOi^ei notooly in behalf i 4^"*£S^f b^ rfcS^ 

1^\^^V^^^'^^^\ ^alledged^tW after RelSion thTlSS 
had Difpofled a J^rtof his Lands ; ASd that it flwiild bdoffefed wte ^ 
ytn; that the Money for which theDifpofition '^l^^T^^.^t % 
^guitmethe ^^htphe Unds •/ So tff thereby til & 
fite thgeby : Of if th^ MaAer were purfwingby vertaV^S^ fel?!^ 
ttciteHypptekcXjmpetentto h^^^ itl^ld be^ed^ed&,S2 
Tennafit was Debitor, to another, for the price of Corns fiSSS 
M^^'^f' i^^,1^^^4yheS«^iorandAfe|er^SS^ 



D. 76. 



lyalrympte Contra 



•£0^ (/i^^ 



)♦ 



AlUduftran of a T^ent being putftieii, . £jf *^ ,4*^<,, . jl^t j^. 
fonct ^^fatuus&incmpas mentis : And the AelcvancvTiJ^a^ 
ftioned; be«a«ffefldActOrCircufiiftance, ofqualifi(^tionS?hSS5- 
ftrriHgfheDeftincttobeinthatcondittoi ^"*"^^°*^ ^^ Libelfcd^m. 

ri6*X«fjkQfdained.»heParfu*tOGOfidefednd, W^4/7^^ alt. ):%, 
D. 77. H^/w*} coft to Hi/V/y. 14. jT^,. 1667] 

T hear and fee tte TcoOf of her Omtut of Ma^t^ tSS? feM 
Husband proven, beiiKloft, astv^itftieiKk,*. tht t«t^^fi^^Aj 
rtvvasalledged, Aatn?AditmcIe tovK^«Lv^5^^ 
Andwhereas^tw^ LybeHed, to>^. NZ%^^jVS^t<k 
for drawqig of tbcCojitt w«, the double of it wis infert ^rf ^*^n* i t5 
Servants StSe-pook; ThfefeaStile.BoobbSn^%Sr4he^S4"i^ 
-Defoncts hand, nor a Minute nor a Record ExtaM in Jnfr n *a 
could notbe fuftained asany AdmrnSS - '"^ ^^^''''• 

^''^^''j, Afcieit it t(^a§ offered to be proven bv the npri'nrt.'^iujii " 
k Wmer and Wimeff«,o Ac 0,ot«ct7S i tFi^^^ S 
4= T«?« Lyhelled, and other ptobabilks ■wweate^Yn^AT^,^ 

en 
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Decijions of the Lords 



on in {pccial, that our I^w, o^ LtibritMt fiem o{ ordinary Witneffi»» 
againft whom there is poflible no I^al exception, deferring fo little to their 
Teftimony, That Tranfaftions, Agreements, or Promifes above the va- 
lue of loo/e'Mfif cann<5tbe proven by Witnefles; Iffuch purfukes ihould 
Ijefuftaincd, -without Adminicles ot Writ; Contradsd' greateft impor- 
tance might be made up, and proven by WitoeiTes ; It. was rememf^ 
twed by feme of the Lords, that in the Proceft, Cer/Mr contra Durie^ 
The Lords were (b tender, that upon a contentious debate, a Seafia 
was found hot to be an Adminicle. 



D. 78. 



Antrobut contra Anderfon, Eod\ die. 



J 



^ gov (or 2^/^ tii. I'^.fifBiKgs Sterli>^y due by John Harberifo»y fome- 
times Baillie oiGUfgonty upon that ground, that being chained to take 
the Debitor upon Letters of Caption, he had refufed to concur .with the 
Meffengcr : It was aUedged,that the Defender \^as not in fight of the Re- 
bel ; and though it be pretended, that it was fhown to the Defender, that 
the Rebel was in the fame Houfc, in another Room for the time, yet the 
Defender being chief Magiftrate and Provoft of the Town, he was not 
obligcdtQgohimfctftofeek the Rebel; anditviras Efficient he was wil- 
ling to fead his Officers ; and did fend them to that effi^ft : Efpeqjdlif k 
being confidered, that the Provoft was chained about Nine of. the Clock 
under Night; and the Army having come that^ame Night to Gi^ar,' 
he wasthe very time that the MpfTcnger charged, with the Qiiarter-Ma- 
fter, and other Officers, about the bufinefs orquartfcrmg the Forces : All 
which amounteth to a Relevant Defence to free flie Defender of an odi- 
ous purfuit ; the purfuer having no prejudice ; in refpeft the Reb<:l was, 
and is notourly Bankrupt, and was imprifoned a few day es after, and<X(a- * 
tinued a longtime Prifoncr in G/i^w. ^ * 

The LoTi^ Fw*<' the AUedgance Relevant. ' 

' The Lords are in ufc te fuftain fuch Actions in fuhJuUumigsih&^Mi^i- 
ftrates for payment of th^ Debt,whcn they fuflfer the Debitor toeTcape out 
of Prifon;But when aMaglftrate is charged with Letters ofCaption,bearii^. 
no Certification, but Horning, it appears hard to me, that th6 Law iia viog 
definedandprefcribcdthepain and certification, that the Lords fbould. 
fultain any other penal Action without the warrant of an Act of Parlia- 
ment ; And that the Magiftrates for a Cu^s or neglect, fliould be Lyahlc, 
to the whole Debt, which may be a great Sum. If the . Action b«' 
confidered, not a$ a penal Action, but for Damnage and Intercft, it 
Ihould be only fuftained,in fo fiir as the Creditor is prejudged ; fo that the 
Debt being either recoverBble, and the Debitor in alfc good cafe as befor^ 
orbeingBankruptthetime of the Charge, the Magiltrates may be de- 
nounced upon the Caption, or cenfured for their Contempt, butought^ 
nottobeLyablefortheDebt/»/fl//<i«». «S«>/ Clerk. 

b. 79.. Davidfon contra-theTawn oi Invernefs.Eod. die. 

THerc being a Decreet of the Dean of Gild oUnmmefs againft an Un-; 
freeman, Unlawing hin! in Three Hundred Pounds, ' for Tradii^j^ 



I 



and 



^ 



MttMUbtti 



of Cmncil and Sejsiou 



— -^ ^^^^ — ^ 

and a Sufpenfioli abd Rcdu^on beiflg raifed of the iame^ u^n that 
reafon. viz^ That the Sufpender dwck without the Towns Jurisdidion: 
Ansd that by die Aflts of Parliament, Unfrec^Traders may be charged to> 
defift, and to find Caution to thateffeft; But the Town Or Dean of Gild 
cannot proosed to procels or unlaw them ; there being no fucb Ad of Par* 
liamentto warrand it ) but only to Ghai^e ("as laid is) and to confiscate 
the Goods^ 



D. 80. 



Forbes coiltfa Bmr, Eod. die. 



. - ' ' ' 

DOQxx Forbes and his Spoufe, having recovered a Decreet againit. 
DitvU Edgar:; The £iid Ddwd did grant a Difpofition XQ &vours o£ 
his Mother; wbsreof die Doftor and his Spoufe did intent Imprqbation 
^ and Redut^ion ; and after long dependence^ CertifiUtioh was granted 
and Extra£ted ; But the Defender having given in a Bill, craved 10 be Re-^ 
ponedt pretending that the Certification was granted in Winter, when 
th^Defender being an Aged Woman, and attending one of her CJiildrcn 
being Difkaded, could not come in die'time of a Storm ; and within live 
or fix dayes after the Certification was granted^ ihe came and produced 
^e Difpofition; 

. The Lords before Anfwer, whqther they would rcpone againft the Cer^ 
tification, Ordaintd them todifputeupon the Reafons of Reduftion. w«* 
That the Difpofition w^ ii^er cwjunSfai ferfonasy without an Onerous 
Caufe; and that the Coiddefcendence Was not relevant^ i//;^. Thatdi^ 
Pifponer had granted Bond for Aliment and Entertaibfnent of him an4 
the other' Children to his Mother, and for her Tef Ce ; In refpe^ the faid 
Pretenqes were only patched up to colour the faid fraudulent Difpofition: 
And that tfie faid Difponet*, pendente lite and aftei' Sentence, could not in 
prejudice of the Purfuer give a Bond^ td be the ground of the faid DiTpo^' 
fition; But if there were any ground of the faid pretended Debts, the De- 
. fender fhould have recoveted Decreet for the fame : and though tlie Deb( 
were without queflion, the comnion Debitor, contrare to the AQL of Par- 
luunent, could not.maJcea voluntar Difpofition, in prejudice of the Pur- 
fuers Diligence ; to 'gradfy and prefer another Creditor. It was Aufwcr-^ 
ed, Thaioy the AGt of Parliament, the Reafon, ( viz,. That the Ri^ 
was granted without an Onerous Caufe ) is only probable Scrifto vel Ju- 
Tsmento : and that the Difpbner not being inhibited, the Defender might 
lawfully ^i vigilarey and take a Right for a jufl Debt : And by the Aft 
of Parliament, the Diligence, that difableth a Debitor to give, and aCre^ 
ditor to take a voluntar Right, is not a Dependence or a Decreet, but In- 
hibitions and Hornings, which are jfo publick, that the Leidges tnay and 
ought to take notice of them. 

The Lards were tender to reponc againft the Certification : and vet they 
thought not good to take away the Difpofition upon the Certific^on ; 
feing the Write was produced, and not fufpefted nor quefliontd to be 
felfe ; and the Defender did excufe and purge her negligence ( as faid 
is: ) and the Difpofition being in her favours, who was fub foteftate Ma^ 
wifij and fhould be defended by hini, having her fclf in Law neither 
i^lk nor nolle y his negligence fhould not undo her : And therefore the 
lords having confidei-ed alfo the Difficulties in the Debate, upon the Rea^ 
Ion, they reduced the Difpofition in manner aftermentioned, by refcr- 

p I i i i ving 
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ving to the pefender to puffue for the faid pretended Debt$ : and de-^ 
dared, that if (he recovered Decreet, Cthc Purfuer always beii^caUed^ 
that there be no coUufion ) the Defender (hall come aiP^i fdffu with die 
Purfuer: and that the Difpofition IhallftaodtoithatefftdfOti^: Both the; 
Parties acquiefced to the DedGon. 

J - '- • 

D. 8i. Cheap coritn Philp:" eod. die. 

MR. Chestf purfued a Reduftioa pf a Difpofition made by 
Phitfj in favours of Mr. "John Philp^ upon thefe Reafons ; That 
it was fubfcribed by two.Notars, and their Sobicrtpoons did tiot bear dt 
J4Mdato\ and becaufe one of ^theNotars was known) to be of fo great 
Age, that he had not been for a longtime employed as a Notary and tki< 
he had only fubfcribed his Name \ The refl of the Solrain Words ufed # 
by Notars when they fubforibe in fuhftdiumy beii^ writen by the odier 
Notar ; Therefore another Notat had been alfo ufed> befides the two 
Notars ; And tliat no refped ought to be giv^n to his Subfcripdon, hf 
reaibi^^ wjas ex Intervdo ^ and not uno cantextu^ 2. That tne Difp#^ 
fition was in leffo. , . ' 

The Lords^ When the cafe was reported, debated upon the firft Reafoo^ 
and inlpecial uponthetc Points. ; r. Whether in Subfcripdons imfut^ 
fdium by Notars, it be ef&ntial it fhould be expreft, Tliat they fubfcrib^ 
ed ex mMiafo \ and if that folemnity may be fupplied, by offering to prove 
that the Notars were Kogai : It was urged, ^baoMinuts arid Abbrcvi^ 
ations of Seafins might be extended and tranfiimed, though nOne of the 
ordinary Solemnities be expreft, and therefore, fuch Defers and OmiiSQh 
6ns miy be fupplyed : It i^ds Jnfwerei^ That in Abbreviations, Otnms 
fTdfumuntur Jolenniter sSf$i But when anlnfkum^nt iscompkac^ or any 
other Write, if it want the Ordinary Sol^nities, they cannot be fttpply-i 
cA'f&folenpitdsnonfrdfamUury And^bping only probable by the Write it 
felf, itcannotbe[madeupby WitneiTcs..^ 2. It was debated, Whcxher 
ft Father or Grand-father could be Notar, in a Write or Right' in &vors 
of the Son or Grand-child. it 

The Lords did demurr upon thefe Points, and thought fit^'that he* 
fbf e Anfwer as to thefe^ the Reafon founded oa Leifo fhoiild bd d^ 
cuffed. 

ft 

p. 8a. W^dtt coatTd. Hal^burtm. eod. die. 



' . " * 



'^Jmes Hdyburton being infeft upon a Cbmpryfing, in fomc Acres in 
J Dirkton^ did grant a Difpofition of the fame to Jdsm Watty where- 
by he was obliged to infeft him by twolnfeftments; whereupon the 
faid Adam Watt his Son, having Right by Affignation from hisFatherj 
purfued Wi&ikm Halyhurton as Heir to the Difponer, for implement and 
bbtainihg himfclf infeft, and thereafter to infeft xbt Purfuer : // vfos 
Jnfweredy That the Difpofition was in the Jiands erf Jdam jVatt by the 
fpace of twenty years, and that he had made no ufe thereof: and diat the 
^Defenders Father had done all that he could, for denuding himfelf of 
the faid Right, the faid Difpofition bearing a procuratory crfRefignation: 
and tliat tlie Lands holding Ward, if the Etefender Ihquld enter, his W2^ 

and 
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of Council and Seffion. o^ 



and jyfttriage would fall ; fp that unlefs the Purfiicr would warrand hiiri 
as to that iiazard, ^le cahtiot be obliged to infeft himfelf. \ '' 

The Lor is decerned, referving Aftion to the Defender for Dariinag^' and 
Intercft as accords^ 

1X83. Key contm Fleming. , i^.Jum'j^G'j.. 

f^Eargt F/f»x«^, hiving an Ih&ftinent of Annuaireht out of the Lands 
^-* ofCambOy and thcremer haVingiowpri^ftii for his Principal sum I It 
vfAs Found, in a doable Poinding aiid Competition betwixt the faid Geor^i 
^oAGiUfert Kj^ anOthet Creditor 6f Combo, that the laid Gilbert IhOuTcl 
be. prefcrjfed ; irifeQ)eftof the faid Oi^ctt Yiii infeftm^flt in an Annual-* 
rent: That Dedreet" being fufperiiied, Flimiiii craved to be preferred, in 
» rcfpefl: his- Right of An^iualrcnt was before K^*s Right: It t»as Anfwtr^ 
id, Thit this fiifeftmeht was extinft and takeft away oy tlje Compryfing 
and that he could not now have recourfe to it,' after ^ tfecreet of Prefc 
vinceJ»f0ronmfadiSforh: It' tods Replyed, That l^eCi'feecS of double 

finding, preclude as, to bygones j but as to the future, all are qualified^ 
Mty'tniftg that rvas then pen. * 

yThe Lords were clear, thatnotWithftandin^ of the 'Cotn^rvfiflgj h^^ 
might haye recourfe to his former Right: Biit the great Clueftion Wa$i 
"Wnether Decreets of Poinding the Ground, againft a Party compearing^ 
did include him,, fo that he could not be heard againft Competent and 
Omitt«i ? wJ^ch the LcMrds did not decide; but recommended to th< 
Reporter to fettle the. Parties* Gib/on Clerks 

D. * 84. Home contra the Cou'ntefs cf Murray. 18. Jme. ,1 66y^ 

JJmis Home of Beanie having. A^gned to the Cbuntefs of Murry the 
J Gi^of Efcheitof Sir^fe)^^;^ KJninmonth:^ and certain Debts due by rfio 
i^ Sir ^ohn \ The Lady , by her.Bond, granted that Ihe had got the J&ud 
Right,? arid obliged her felf either to msJ^clJayhiejit to the {^vdi^ames bf thtf 
forefaid Sums, or to ftepone him to his own.placei The Lady being 
purfued upon the feid Bondjalledgcd that it was niill^being granted by her 
during her Marriage without her Husbands confent : It was Anfwered^ 
thatthedefireoftheSummonds was alternative; either to pay or Rejpond 
the Purfuer ; £^ decepis non decifientibus fucQuritur. The Lords having de- 
bated ambngft themi^Ves upon the reafon of the Law annulling Deeds/ 
fi4nte Masrimonio done by Wives ; alidfonic'atgued,that Women Married 
are not in the condition of Pupils who have not judicium; nor Minors who 
have not Judicium jlrmum ; and that they are LyaWe Ex delicto vel qudjt, 
and ex dolo. The Lards , b^ore Anfwer to the Debate, whether her Afler-r 
non in the Bond, 'vi^^- Thatfliehid received the Writs mentioned in the 
femc^flMiiild be ObligjLtory, af leaftfofer as tpRepone the Purfuer; Thej^ 
Ordained her to b^Exanunedaofsm the caufe of granting the Bond. Gib^ 
fan Clerk. 

D. 85I Jobnjioun contra Cuninghame. 19. Jane. 1667* 



A 



V—s 



Bond being grahf e^ to a Husbarid and ^is Wife, Siid the Heirs erf 

the Marriage -, which failzieing their Heirs ; was Found to pertaitu 

' to 
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Decifiom of the Lords 



^m^ 



to the Husband afiier the Death of the Wife infolidMm: And ^hat thefe 
words (their Heirs) ought to be underftood Ci'vUiter of the Heirs of the 
Husband, as being ferJoMA iignior. 

D. 86, WatfmoiDmr^Uer Q^xAiM 1667 

THE dud W'kryZ^ir Living Fcucd certain Crofts; with a fervitudein 
his Muir of P^thhai xo Winn Divots and C]ay> for Building and 
Repairing the Houfes Built, and to be Built by the Vaflals ; purfued De- 
ckrator that it fhould be lawful to him to improve the Muir, leaving alfe 
much as would be fu£Bcient for the ufe foreiaid: h was JSeJgedy that 
,the Servitude did afled the haill Muir ; and that their Right flowing 
from himfelf couldnot be rclhained; & phi imfutit who did grant it in thei 
Terms of the laid Ltdsude. 

The Lards confidering that it was intended that the (aid Servitude 
ihduld Only'be for the end forefaid, and it would be a prejudice both tO the 
pubUckintereft which is concerned, that the Country fhould be impro- 
ves and wafle unprofitable Grounds Laboured; and to the purfuer alibi 
Witnout the leafl advantage to the Defenders: They therefore Ordained 
alfe niuch Ground to be fet apart, 9s might more nor fu£Bciently (erve 
for the ufe foreiaid; ainid allowed the purluer to labour and improve 
the refl, without prejudice to the Defenders toittako ufe even of thte reft 
dureing die time itcontinueth in the prefent condition and not latx)ured; 
And it cafe it Ihould happen upon any occafion, thit what fhould be feif 
apart for the Feuers.ule foreiaid, fhould prove fhort and not fufficient for 
that ufe, they referved Liberty tOthem, to have recourfe to tfaerefklue; ' 
and granted vifitation to the efifed forefiud. I» frdfems^ LockheMrpzad 
Chesf ^ixtx Mckenzje. 

w 

v. 87. . Hay o(Stravan contra OUphant. 11. June. 1667, 

IT was F^wWi, That a Miln-dam could not be drawn from one fide of 2 
Burn to another, without a Servitude or confent of the Heretor having 
Lands on the other fide ; and that die Heretor is not obliged to debate, whe- 
ther he had prejudice or not ; The Lands on the other fide being hisand the 
Bum meiuhtems. 2. It was alfo Ftmndy that he might la wfolly demolifb . 
the Dam; unlefsit werealledged, that the Miln lud gone the fpace of 
Fourty eight Hours ; So that it might have come to his knowledge that it 
was a going Miln. Htyfioun C\t£k. 

D. 88. L. Blantyre contra Walkinjhaw. a. July. 1667. 

■ 

¥N a Reduftion the Lord Blapayre contrsi Wdlkingjb£myEx cdfite mimcriu^ 
* tis\ It was f^/^W that the granting of a Bond though with confent 0^ 
Curators^ being perfons above aU exceptions^- was Lefion ; and t^t it was 
not fufficient to alledge that the Money was aBually delivered to the Cu- 
rators ; or to the Minor in their prefence ; unlefs it were alfo alledged that 
itwerecpnvertedtohisufe. . 

This fecmeth hard, for the borrowing of Money by the Afinor whofe 
Affairs may require the fame, was npt Lefion ; but the mifemploying of i^ 
which is the fault of the Curators. 

D. 89. 
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of Council and Se0jm 
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bonfra 



JEorf. (//e; 



AN Affignation being ftiade to Mails dtid Duties of a Tenement of 
f^ Land, for the Year in which it was granted, and in time coming 
without Limitation: The LordfS Found^ That the Heir, of the Cedent 
ought to have a formal and valid Difpofitidn of the Land^ wherupon the 
Affigney may be Infeft ; Seing otherwayes he ccAild not be fecure as to ii 
perpetual Right to Ma iJJs and Duties againfl% Singular Succeffor : £> ton- 
ce^o Jure cvnceduniur omnU fine quit us exflUdrl non fotefii 



D. 90, 



Mcbrae contra Mchtne, 8. July. tS^'f. 



IN the* t^rocefsMkijtf contra *Afc/4/«f, being for removing a Tutor fa* 
fpeO: ; upon many Grounds, and infpecial, that the Tutocs Father 
Had been Tutor to the Pupils Father and had not cdmpted ; and that the 
Tutor and his near Relations had .Queftions and Afitipus of great iinpor-^ 
lance with and a^ainft the Pupil. ; , , ' 

The i><ir. inclined. That another Friend fhould be joined to tlj/e Tu- 
tor; Butho'Ahfwer was given by the Lords to theDifpute: only the. 
purfuers Procurators got a time to condefcend upon a perfon fit to hi 
joined. . / 

D. 91. 

A Creditor having obtained a Decreet in fubfidium^ for payment of hii 
Debts, againft the Magiftrates o£ Dundee ; ana having Afligned the 
Bond* wherupoo the Debt Wasducto the Magiftrates, they punucd the 
Cautioners in the Bond ; who alledged, that the Debt and Bond being fe- 
dsfied by the principal or' Town of Dundee^ who was Lyable la^o Rei , ex ^ 
deliHoy the Cautioners were liberate:. 

The Lards did demurr and delay to give Anfwcn Vide infrd 24* ^ii* 

fiuary. 1668.. 



Crie contra, E. FinUfor. o. juy. 1667; 



D. 9a. 



Change Sarnilton cohttz Smith. Eod. di^. 



THf Lords Foundj That as the payment of Ahnualrentsy fo the pay- 
ment of Feu-duties may be ^toymfrout de Jure* Ihy Ckrk^ 



t). 93. 



. Watfon contra itfw^ 1 5. July.nd^6y^ 



IN thcTtXitt^Vt^dtfon contra Lmv^ Jt was Found^ That Kjrildnds being 
Difponed with abfolute Warrandice ; The Difponers are obliged to^ 
"^arrarid from the Defigijatidn of a Gleib : Though it was alledged, that 
ex H4tur4 reij and not ex.d^eifu Juris^ The laid Gleib was evided. 

Thereafter it was Fauna in the fanae Caufe ; That the pefignation be*' 
iiig as to Cows, and Horfe-grafs ; and upon a Law fupiervenient after the 
Difpofition. viz. An AS in the late Parliament j The Difponer ought not 
to sif arrgnd fix)m a Supervient Law. 
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D. 94. 



contra 



Eod. die» 



EXtiibrtion being porfued by an Appearand Heir, w the cn^ he may 
ad V ife, not only as to the Writes in favours erf" the Defoflf^, but fucfi 
as were granted by him. 

Ttfe Lords fupercceded to give Anfwer as to the bft Member, uiitit 
they ihould confuJer the Aft oiSedetum : It being alledged, by Ibmc of 
the Lords, That by an Ad of Seierum it was onjained, that nO pcriba 
ftiould be forced to cxhibite HVrites granted by Defiinfb) in fiivours of 
himfelfor his Authors, Except Writes granttd by Parents; Or HustKinds 
in favours of Wives and Children. 

' • • • . * • « 

D.j95. HamiltQn contci Symenton, 16. jF«/y 1667. 

IT was fwjtiy That the Mothcr,bcing Liferenter of all that coald belong 
' to the Daughter as Fiar and Heir to her Father,, was obli^ to enter-; 
tain her; and ir faSto having entertained her, could trave nothmg for 
her aliment, though the time Am was entertained, flie was only appear- 
and tfeir, and thereafter was about, b itnouniire to be Heir, fiamittom 
Clerk. - 



D. 96^. 



Elleis contra Keith, eod. die. 



TH E Lords J upon -debate and defiberadon^ Fomnd^^ That a Pcrfon 
addebted in payment of a Sum upon a Wadfet, may pay his i>eb^ 
and take a Renunciation, tho^theCreditorjgrantcr be inhibit^; and that 
inhibitions do not aftfeft Renunciations. . 

The RjMlbnsthat: moved thefe^hat \rfereforthcDecifion,»e. i- Thiajt; 
Inhibitions do binder the Liedges to purchafe from Perfons inhibitwl/ 
but not to borrow Money from them ; and as riiey may lawfolly pay the' 
SunOS they borrow, fo they may take Dillchargcs andRenundEations. .i.* 
When a PerfoB does'granta^enundationof a Wadfet,he dbdi not grant 
a Voluntar Right, but only aDifcharge upon the matter, which m Law^^ 
he might be forced ro give,upon an Order of Redemption. ^. A Pedba 
inhibite might take Payment and grant Difcharge of an heretabic Bond,^ 
even before Sums due upon-iudv Bonds* became ai¥eihibl& . 4. If la-^ 
hibitjons fhoold af&£t Renunciations of Wadiets^ thea thev could not 
be granted without confent of the Creditor who had inhibited, even after . 
an order of Redemption. 5* The Inhibition^ where it mentioneth and 
prohibiteth. Renunciations ,^ is to be underflood of Voluntar Kcouocia- 
tions, which the Party inhibite is not obliged to grant; As v.^. An Hc- 
rctor having a Bafe Right irredeemable, mould Sier Inhibition renounce 
the lame. 6. If a wadfet had been granted before the inhibition, tlic. 
Creditor may renounce, beCaufe inliiw, and1>ythe Coritraft he is o-\. 
Bliged upon pay ment to renounce, fothatitis nOtavoluntar'Deedi/And'; 
there is eadem Ratio in Wadfets after Inhibition ; feiog the Right is gran- 
ted ^\Hth that condition that upon pavrtierit the Creditor fliould renounccji 
And as I may grant a Riglit to a Perfon inhibited, ^ fo I iniay grant it with 
that Quality, that he Ihould be obliged to re-difpone, in which cafe he 
may lawfully difpone back^gain,. notwithftanding of the Inhibition. 
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Kev contia; Kar. ewt oSie. 
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'l^He Lords^ fcunij That an ExeciitOr, notwithftandingofthcOathgi* 
^ ven upoQ the Idvenour, i^e time of tfaeCon£rmatioj^ may. be urged 
to Heclare upon Oath^ whether &ce the Coafirmation, tt is come to his 
Knowledge^ Tharfome Gocjds and* Debts \vcre omitted, which he did 
vfH know the timie* of theCoi^rnuttiop^' afid Atrhether he has^goctea grea« 
tpr Ptyces, than af e coatsined ia (b^ Isveocar.^ QAJm Ckrk. 

X>'.^%.^/\ Sir ^4?a K^uB contra Luadk. e9(t. die. 

A Decreet bein^ obtained agaibft Sir Jameiy as charged to enter Heir 
• of T^aiizietdi his Brother Jtexandetj in forOy for ,paryment of a 
Dcl«:dueto 1«^A; IPxvo Exceptions being proponed and admitted^nd 
the Term circtimd\itedx he cra.Ved fg rbe i?cponed againf! the &id Decreet 3^ 
AUedgeiiig that cht Pta^ Who pretended to compel for him in 

the Decreet, had no \\^arrand, and was ficfc for the time- 
- The Lordf indincd to repone hi*m as to perfonal^ but not as tareal Ex- 
ccqtion; and defired the Reporter to deal with the Party to coofebt* Hs^ 

r rfiTAw^R^ bttng Betahd to jpaytothe Lord SmcUir his Brother, oatoif^ 
" the firft and rcadieft of the Rents of the Eftate of SimUify a certaia 
Annuity; ' •■{ ' . • • 

■ The IfiT^ Eounfiy That he ougbt to pay the Ctid Anaiiit][ entire: thoi 
lie pi:etwd^lwiWasa0t obliged ^roply^ but out of the Rents- and tlMt' 
the iai*ReBts, in refped of the real, buttkns upon the Eftate, ^ tl^e. 
low Rafe oT Vittual, would not extend to fatisfie the iaiw:. Seinglic- 
\ya* obliged to .ps^y. out of the firft and. readieft. . 

D. 100. Lady ^Me conttz Strachart. eod. die, 

ABrf^ Tnfeftriient giveh by a Husband to a Wife, was feilained after 
the Hwsbands cteceafe, aj ptrWickj and cled unth Poffcffion, albeit^' 
die Husbarai was not iri Poffcffion the time of granting the Right: In' 
refpeft, father he, or others by redeemable, fttgho and Tacks given by] 
him. Came iti ^offeftion thereafter. 



I r 



D. loir V^e contra Dtf» m P^r^. %\ Niwemh. i66j» 



A Burgefs ia Pmr^,' having put his Son widi m. Ndghboor to bs his' 
*^ Prcoti(«, and cfaie Boy mving diverted ^xm his Service, the Father' 
was purfued for Damnage and Inecreft fuftatned by the Mafter, who 
did rcferr. to the FathersiOsdi hii afaience and diyercing : In which Frc- 
qbTst the Father having declared \vith a Quality^ That the Mafter lud 
bea^ 4nd p«t aw^y his Sons ; 

• The.lMh Fotmiy The Qswhty being /ar^ fa&o dteiUy did refolve' 
ioaaJ^sfiptionj which he (hjould have proponed, and cantioc be pro-'* 
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ven oy nis own vjam : • Ana yet tnougn ttie iroccls was a Sulpenfioo, 
wherein there had been Litifconts^tioQ, as laid is; TheLm-ds, did2vS 
a Term to prove the faid QuaHty. Procurators Fyfe alter Chdrntm. 

D. loa* Duke and* Diitchefs of Monmouth corittR Scot of 

Clarkingtoun. 12. Novemb. 1667. 

REquiikion being tnadc by the Duke of Monmuth and his Ladv to 
6ir Li«rf«5p Scot of Clsrkit^tmn, for a Sum of Money : Biit'thc 
Notarhavmg.deceafed before his Inftrumentof Requifition was exten- 
ded, and there being only a Minut of the fame unfubfcribed, the iaid 
Duke and Dutchefe purfuted CUrkin^oun fdr extending and makine urt 
the Initi-umcnt •, and craved that Oerkiiigtoun and the Witneffes imfiht 
be examined to that jJurpofe: and that ujton Probation, that the Rc^ 
quifition had been made conform to the feid Miriut. in Inftrument m^ 
derAe Clerk Regifters hand; fhould be equivalent to aninftniment. 

■ ??'^urH^?t**!^^T ^^"■''> *" '•*^^P«^ *c ^d Minute was 
neither fubfcribed by the Notar, nor in his frototsli Lockhem alter 

Spotfwood, 

' And that Requifition and fuch ASfus-Legitimi tannot be proven but bv 
Inftruments perfefted as to all ncceflary Solemnities, *at leaflfthe Minut4 
of the fame under the Notars hand. And tho the Debitors or Party con- 
cerned may know fuch Deeds were done defaSfo ; they may be ignorant 
and arcnocobljged to declare, whether they wereLegallydoneornot. 

D. 10^. . Attanus Henderfon cbnfri • i^.Nov. 1667.- 

« f\Uia he& fpecies (quae fequitur) dubia & perpiexa, & de <& difcep- 
** y^ tatio m apicibus Juris eft, cam & argumenta ultro citroque ad-' 
"duaacxJureCivili, Juris iftius .Idiomatc, Utine vifumeft fubjiccrc, 
"Sequituripeciesfefti. 

« Nuudtms Henderfon nauta 8r incok viD«, qui Vulgo nuflcnpatur Ae' 
«* ^>M Frxfioman^ per^re profeaurus ; neclmmemor periculorum, aut- 
obus riatitat & navigantes obnoXii funt; 'de rebus fuis & patrimdnio' 
<f(<juod exile fens erat; m pradiis urbanis, & quibufdam tcneraentisia 
** villa ifta fitis, difpOnere Ifcituit : quod fecit Chirographo feu Inftrumen- 
" to, fed adeo informi & Sty li ancipitis & dubii, ut acerrimee Difputatio' •" 
**nianfamprxbuerit, ptrum Teftameriti & Donationis mortis caula, an" 
*< inter vivos Jure cenferi debeat : Ejus Claufulas Sc tenorem brevi- 
<* ter perftringam : Cum effet coeIeb$,nec liberos, necfratres haberct. fed 
<* ferorem unieam,eam prateriit nuHa de ca meniione feda : & pr^fenis de 
** profcQiione fua & dc morte ; quod haud Ignarus eflct ej nihil elTe cer- 
<*.tius; nee minus hora & tempore quo elTet obeunda nihil effe inceitius • 
'* Ideo amore & gratia duftus, quo proftquitur AlUnum Henderfon Nimani 
**,Patruifuifilium, norainat (ipla verba) & conftituit diftum ^A!U«r»» 
"-hsrcdes Executores 8f Affignatos fuos, ejushaeredes&SuccefforesSfDo' 
**i'natarios in rem fuam irrevocabiliter ;. In & ad fua Tenementa domos et 
«* terras irabilcs jacentesin viUa dicta ; &ad omnes alias terras hscredi- 
*'tates8fbonaquainpofterumadfcfo pertinere contigerint ; cum ple- 
«. 02 poteftatt dicco Allmo fuifque prxdictis, fi ipfum mod iiec in patrwni 
i ' redire 
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^' redire Contigmt, intrareSfe: cx)rifirmationcm obfinere a Domino directo 
*^ & fuperiore, in & ad dictBS terras & Tenemental iilquefrui '& poffidere; 
^^Tramfcrendo in dictum .^iiZ«»ijf^ omne jusfuumtam 

*^ proprietatis quam poffeffionis ; & excludendo agnatos & neccffarios fuos, 
^^Sfproximosco^natosquofcunque; cum ceflione omnium Inftrumento- •' 
" rum & Evidentiarum dicta Tenemcnta & Terras concernentium : Rejer* ^ 
** vMdo tamen ( ipfiffima verba, qua notanda ) fibi ipfi tantummodo, 
*^poft fuum in patriam redieum, revocarc, refcindere, irritare, 8c 
** annullare pr«fentcsliterastanquam nuhquamfuiffent ; & dictis Terris 
*' aliifque uti & pro arbitrio &: libitu fuo de iis difponere : . cum Clalifula 
^.^ Regilirationis. NinUnus ex profcctionc Redux in patriani, diem ' 
^'obiit. Ex eo Inftrumento egit ad implementuffl praedictus ^//4;^«/, ad- 
'^ verfus fororem & hxredem dieti Niniani^ Excipiebat Soror, & pro 
^ ea-Advocati arguebant,. eam non tcnerifed abfolvendam his argumentis; 
^ Teftamentis,Legat3s,& mortis caufa Donationibus,res mobiles tantum diC^ 
^ ponuntur,nec e« omnes fed qux Executoribus Relictac & iiberis cedunt ; 
^ libata & fubducta ea parte mobilium, qu« Jure hgereditatis hxredi, mdri^ 
^} bus noftris, relinquitw 2 Nee • fatis effe aliquem tum velle turn poffe de 
*' rebus fuis difponere, nifi accedat modus habilis ; forma enim in civilibus 
•^ & conceffionibusdat effe rei : cum igitur tenorelnftrumenti perpenfo ; 
•* in comperto fit, Teftamentum, faltem ei afRncm donatioriem mortis 
^qiufaeffe; fequiturcoTeftamcritodeprxdiis fuis fruftra nee modo habi^ 
«* ii difpofuiffe, & donationcm inanem & ineiBcacem effe: Quod autem 
^Inftrumentum & Donatio in eo contenta, Teftamenti & Donationis \ 
^^ mortis caufa Jure cenferidebeat, facile evinci, tum ?x prxfatione &verr 
' f * bis ijarrativis ; tmri exclaufuladifpofitiva, necndn&exclaufula& ver- 
^* bis Executionis : Ex pr«fetione liquet, donationem cbnceflkm non tan* ^ 
^ tum contemplatione verum etiam commemoratione mortis, Sr verbis in 
•^^Teftamentis&cjufmodi donationibus Teftamentariis folennibus; nee 
^^ non ex ipfis concefl&onK verbis conftare, donatorem voluifle teftari vd 
5' mortis cau(a donare ; nominat fiquidem di£tum JllMum ejufque prx^ 
f^diftos, fuos teredes & fuceeffores ; liominare autetn & conftituere h^ 
^^ redes & Succeflbres funt verba penituS Teftamentaria ; Et in Dbnatio- 
5^ nibus inter vivos ncc apta nee uliirpata: Accedi^ quod cum definitio Do-^ 
5^ nationis mortis caula fit. Cum aliquis vuk fe magis quam Donatarium> 
^^ eumque potius quam hxredem rem fiiam habere ; cam difponentis vo* 
^ luntatem fpiffe certum eft ex claufula executiva, & poteftate diftis bonis 
f^& terris truendi poft mortem fuam; aliis cognatis & proximiori- 
5^ bus fubmotisSc cxcliifis : Cum Donatio aliqua conceditur metu & in* 
"^* tuitu periculi imminentis, eo celTante^ & donante incolumi & fuperflitei 
^^ ceffat & evanefcit donatio ; Donatio autem, de qua agitur, fafta eft metu 
*^ periculi ex navigatione periculofa, imo fub conditione fi Difponentem 
*' mori contigerit ; cum igitur in jwitriam redierit, nee conditio exftiterit^ 
'^'confequenseft Donationcm inanem Sfirritam effe. Dato Donationem 
*' inter vivos, Sr puram effe ab omni conditione fufpenfiva ; extra omnem 
^* Quxftionis aleam eft, eam iadam fub conditione Refolutiva ; Siqui- 
^* dem poteftate concefla ex donatione, Terris aliifque donatis fruendi & 
5 pofl&dendi, fi Donantem fine reditu in patriam mori contigerit ; a con- 
f' trario fenfu fequitur,. fin in patriam incolumis red^t, rebus donatis nee 
^' frui nee poffidere licere ; led donationem nullam, exiftente conditione 
. '" fub qua refolvitur Donatio ifta : Et fi fupponatur inter vivos nee fub con- 
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^^^ditione fufpenfa rice rcfolma; fine dubio a Donatort rcvocari potuit J 
^* & Kevocata eft poft redkum; ^ probaturos rccipiebant Rci, Inftra- 
^ mentum donatiotus penes donantem repertum fuifle : InCtrumentum 
^autetq penes Debitorcm aut concedcntem repertum, cenfemr liberatinn 
^ aut revocatum. 

^^ Quod nunc fit i>eoes a£brem,non fequi, ei rurfus a i^onante traditutn^ 
^ & iterata Traditione donationein Revivifcere ; nifi doccatur quando 
*' & quommodo ad eum perveneric ; fieri enhn poteft ut tempore mortis 
•^ penes donantem fiierit, & a6:oris dolp fubftractum. 

^^ Pro Actore Replicabamr^ Jnftrumentnm difpofitionis & donation!^' 
^^ inter vivos Jure cenfendiun ; & actionem ex eo efficacem effe; mentcni 
** donantis fuiffe donationem concedere irrevocabilem fi peregre ftion 
•' contigiffet ; fin rediiflct revocabilem ; hoc cafu poteftatem revocan- 
"^ di retinuiifey fedea baud ufum; nee eriim loftnimentum aut fcripnim 
** exftare quo Teftatus fit donationem revocari : menti exprimends verba 
^ baud dcfuiffe latis apta, & difpofitioni inter vivos idonea ; domtiTe fc : 
** irrevocabiliter & Jus fuum omne tam pofieflionis quam proprietatis tranl^ 
"tuliffe, cum poteftate firuendi 8c polfidendi : & celfio evidentiarum, Sc 
^' Regiftrationis claufula funt naturx penitus Hcterc^enec & a Teftamcn- 
** tis alienx . Si Dooator revoeatione facta peregre deceififlet rcvocatio- 
' " nem Actori minime obfiituram ; iSi Actor fuperftite donatore mortuus 
•^fiiiffet donationem bnid inanem^ fed liaredibus Actoris efficacem fore : 
^ Ea argumenta concludere donttionefn, Tcftamenti naturara baud la- 
^ pere ; cum in Tcftamcntis ambulatoria fit voluntas 8r prscmorientc do^ 
^^ natario aut legatario evanefcuntLegataScDonationcs: baud diffitcri 
^^ donationem irtam quibufdam claufulis^ donadoni mortis caula affineni 
*^ videri: Sed quod de JHermophroiito Jure cautum eft, baud inepte St 
^^ bic accomodari, & ouod prsvalet infpiciendum. 

^^ Ad argumenta pro Keo Refpondebamr: Ad primum,haud incongniuni 
^ effe mentis & valetudinis compot^m, & in kgitftia potcftateconftitutum, 
^ uno & eodem Inftrumento, de rebus fuis tam mobilibus quam immo- 
^ bilibus difponefe pofle; ficjuis eniin peregre pr()ie£hirus Teihmeptuni 
. "^ condat, & Executores inftituaip, et eodem Teftamento de terris fuis 
*^ difponat per verba formalia & idonea, addito mandato de Refignado^ 
^ ne facienda, & Safins prdDcepto : Safin4 & jKcfignatione fecuta, eo ca^ 
^ ^ fu, fi dicas nee Teftamentum noc Difpofidoncin yalere, ablurdum crit 
**quxfeorfim licit* fiint rerum fuarum donadones, illicitas, fieri, qubd 
** fimul uno Inftrumento celebrate funt : Si dicas Teftamentum tan^ 
** turn valerc, rado reddi non poteft, cur Teftamentum & mobilium doi 
^ natio magis valeat, quam Difpofitio & rerum immobilium Donatio, cum 
<' in hac non minus concur rant poteftas & volunt2s,& modus & concepriol 
" idonea & foknnis; Supereft igitur utrumque valere. Practerea refpon* 
"dctur/falfum effe quod afferitur, donationibus mortis caufa de terris 
^*& rebus immbbilibus difponerc baud iicere; cum nihil frequendus fit 
* contraftiW & donationibus, quibus, proximioribus exchifis, bsrcdes alii 
" ( & ut loqui folemus) T/UU & Provifionis inftituuntur. 

*^Accedit,quod Donator AdoremDonatariumconftituerit; Srverbum 
^ iftud proprium fit donadonis inter vivos ; nee oflScit quod edam h«- 
*' rcdcm & fucccfforem nominarit, cum unit fer inutiU non vitietur. Acl- 
^Secundum Refpondeturj Dato, Donationem effe mortis caufa, nonfe- 
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^* quitui* invalidam tffc ; fupcrius c'aim diftum eft in contfaaibus & ob- 
^MigatkHiibus dc fucccflSonc TdSiatdy die rebus immobilibus & praediiS no* 
**quotidie4ifponere.: easautem ^onationes effe iliortis caufa^ patet ex 
^ pracdifta Etefinidonc mdrtis caufa donationis ; & quod otnaes de fuc* 
^ ccffione conttaftus, .mortis contemplatiotic k plcrumque npn fine mor* 
" tis cQmmemoratione fiant, & effeftum poft mortem foitiantur , Sc id 
'' iis ambuhtoria fit vqluDtas, nifi accedat pa^um de non revocandou. Adl 

Tertium Refpondctnr, ialfam elfc Propofitionem ; nee enini ceffante^ 
^^caulaimpHlfiya cclTat effeduS; cec qui periculo immincnte mortalita- 
^* tis admonitus, Tcftamentum condidit; fi periculum effugeritaut elu- 
^ ftatus ftierit, co minus in voluntate eadem perfcveraffe cenCebitur; Sc 
* ' teftatus difcedit nifi revocaffe conftiterit. Ad Quartum Ketpondetur^ 
^' Difpofitioncm reditu evenientc, baud nullam aut irritam effe, fed ^evo^ 
^^cabiient, Id ex eo demonftVari ; jQuod fibifoli& tantummodb refer va- 
^^rit, fi domum tedire^ poteftatem revocandi; fienim iilanis SecadliCa: 
?* fieret Donatio, in cam reditus, quorfum ilta poteflfas & fibi Ibli refer* 
^*vata,. revocandi donationem, quoad omncs, ipfo conditionis evcntu ex-^ 
^' tindlam k revocatam. Ad Quintum &: Scxtum Refpbnd^tur, & No* 
'^gatur^ inftrumentum poll Donatoris reditum p^cs cum eflfe; it 
'^ penitps fupervacuum difccptare an peni^eum fuerit^ cumnuhc pene^ 
^' adorem nty & fibi a donatore traditum> ;iec neceffei 4fi: doCere qu(^ 
*^ modo & quandp ad fe pervencrit. . 

'^ Semus Intcrlojcutvs eft, DoQationemgiftam Teilameiid naturam baud 
^^.fapereji ^ed vaHdam & efBcacem effe: Scd fi conltiterit & probatuitt fii-^ 
^ erity penes donantem ini^umentum {X)ft cjys reditu^ fiuffe, tunc 
* revocatum & irritum effe- , 

^^ An autemj eo quod penes a8x)cem nunc fit^ a r^vocationcdifceffuni 
^fit & reyivifcat Donatio, interloqui fuftinuit : 8c*iilteriu$ inqiiJifenduitf 
<:enrutc quandoSc quomodo ad af^oi^m perveocrit* 

p. ii4<. Whitehead contra Straitm;. 14. Nvvemb, 1667. ■ 

'• ■ . •■ . ■ ' * 

nOkrf JVbitebead of P^w* purfued J(>h» Strum Taclrfmdn <»f the Park 
*S of JMy^ooiihoufi^ for «ie fwice of ai Hoifc put irt the faid Parit, id 
lie paftarcd for j^'flfiU fer' nignc ; which after fearch canilotr be foaAd t 
J h wu AUedgei^ That by a Placad affixed upon the Gate of the Parky 
It was intimated, that the Keeper of thi Park would not be anfwerabl^ 
fcr any Hctffcs putdiereln, although they Ihould be ftolen, or break thdr' 
Kcckf oranyoLhcr Mifchiefor Hazard fliould bvcrtake them. // was 
ReflyediThat by i^lxw Nduid/^aufoneSyUc. the Kcepel: exeoad^Sfe'i^ IW 
able ; unk& it, were altedged, That it had been fexprefly agreed, that ne 
Ihouktoot be lyable ; or at the le£ift, that it was known t^ the Purfuer^- 
that fiich a Placad was affixed, wheaheputiahi&H<H-re. 
. The LwrdSyBt&xc anfwer, ordakied the Refiirter to enquire, and heai' 
fihfiparaes upon, the terms of the Agreonent, when thehorfe was put* 
in: whether it was told or known ^ the purfucr, that the keeper would 
»dt be. anfwcrabfc. C4/?/f^/// Reporter. 
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D. I o 5 . GoitJiner contra Cbhil. 1 6 . Nwemb. 16^7. 

IN an aftion Gardiner contra Cc^/i///; the purfiic;: Ijeing ejefted during 
her Hufbands abfence out of the coimtrcjr^ an^ when it was fuppofed 
he was dead. ^ 

The Lords fuftained the purfuitc; Though the time of the advifeing 
th e probation. It vi^as offered to bte proven that he was living: and did do» 
dare, that albeit the Husband were at the Barr, they would give the 
Wife the bencfiie of Juramefftum in litem j in refpeft of the wrong dono 
by the Defender, and the particulars and quantities could not otherWifo 
be proven. Aftor Longformacus alter WMsue. Cafilehill Reporter. 

D. 106. Trotters contra Lundy. lo. Novemb. i66j. 

THE Children 6[ George Trotter in Vogorig.htmg confirmed Execu^ 
tors to their Sifter Ifohel Trotter^ punued James Lundie CantiOner 
in a Bond for James Trotter of the Eaft-cnd of Fcgo^ for the Sum thetc- 
inconteined: It was AlUdged^ that the feid J^tes being Heir to his 
Grand-father Alexander Trotter in the Eaft-end of FogOy and the faid George 
Son to the faid Alexander^ aild Executor to him, they did tran{a& together 
that the Movables belonging to the faid George as Executor fhould remain 
with die Heir ; and the xixA James and the Defender as Cautioner did fcMr 
the caufe forefaid grant the faid Bond blank in the Cteditors name where- 
in the iaid George filled up the name of John Trotter in Chejter his Brother ; 
and procured from him an Afli^nation for the faid Ifoiel his Daughter; 
And that thereafter upon a Submifijon betwixt the &idGeor^ zndAlexanJer 
Trotter Son to the faid James granter and principal Debitor in the faid 
Bond, The Arbiters ordained me faid George to give back to rfic faid 
Alexander the* faid Bond , . and Affig;nation , with a Difchar^e 
thereof; and therefore the faid T/c'^^/ being /;!i/4mi//4/4/^^ and the laid 
Bond and Ailignation being, taiken and procured as (aid is, by. the faid 
George the Father in favours of the Daughter who hath no vifibk 
Eflate or means to acquire any fuch Right, he was ftiU mafter of tfafe 
fame: And it being ordained to be Diicmrged (a$£iidis ) the faid 
Debt is Extin^r It tpas Anfiveredy that the &nd being filled up and Re«' 
giftrat in the name of the faid John Trotter^ and the faoleil being Affigned, 
. andthe Adignation in favours of the faid Ifohelintim^t ; and after her 
deceafe> her Executors having confirmed the faid Debt;all bt§6tt the faid 
Submiflion; her Father could not by the Sulxnifiion or any other deed 
of his, Evacuat the faid Right Eftablifhed in the perfon dPtnefaid Ifoiel 
and her Executors : And as to the Pradic^ue betwixt Ahnimnsk and Pit-^ 
f^rojwhcreupon the Defenders alledgc ; it doth aot quadrate to tbe Bond 
in queftion, it being never delivered but depofitat in the Uncles haiid,Mo^ 
dier Brother to the Child ; and in the fame cafe It ipas Found^ . That the Fa- 
ther could not retrad a reall Right made in &vours of his Child and Heir : 
And here there is Eadem Ratio. 

The Lords Found, That the Father being Mafterof a Bond or Rights 
whereupon nothing followed, being granted by himfelf ; may throw it 
in the fire, and may confequcntly Difcharge it : But the faid Right being 
made pubiick,and compleated by the delivery,and which is equivaleac, by 
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fomc publick deed, by Infeftmdnt if it be Hcretabfc ; or by Aflignarion: 
intimated, orconfirmed Tcftaroent, if it be Movabk ; he could na there- 
after Retreat or prejudge the lame x And repelled the Defence in Refpeft 
of die Anfwer. Hacker tatm Lord Reporter. Mr ThomAs Hay Clerk. 



D. 10? 



Pollock contra, fdlpck. eod. die. 



yOhn PoSixk having grartted a Bond of 5000 Merjcs to yames his fecond 
JT Son ofthe firft Mariage ; The feid James^ iiitented and purfued for pay- 
Aient both i<i?fcrfeideft Son of the fame Marrifee.Heir of I Jne: anH?/,^ 



ter ncir rejjKQuve -. u. was ducucgcu lor cnc neir or ine tint marriage, thatj 
he offered to renuncc : Ahd for the Heir of Provifipn,that the Heir of Li^e, 
ought to be firft difcuffedby adjudication.; and condefcended uponmdv-r* 
able Heirfhip, which might be adiudged : It was Anfmrei for the Heiti' 
of Line, that his Father, having provided him, had taken from him at 
Renunciation of all that could belong to him as Heir, So that he coiilH! 
have no. Right to the movable. Heirlhip,. which, in.refpea of his Re-^ 
litudciaaon, would be confidered as other movables and fell under Eke-. 
. <^tric: It ms Replyed for the Hei:r of provifion, that by the l^nuncia-j 
non,the Heir of Line had renunccd his kindnefs, to the effe^ his Father 
might have- power to difpofe of thfe HeirlhipV but his Father not having' 
difpofed thereof, the^Right rerarned totheHfelr ofLir^c'again, theR? 
nounciation beirtg infiivoursof him and liisfieirs; as inRenoiinditions' 
o£ that ^ture as tp J^ar^4?, if the Father doe? not dilpofe of the iam^, they f 
>Vill ndtwithftandirig belong to'the Heir. Some of the LorAs thought, 
dicre .flwuld bea difference betwi^ctJLands and Moyalxte Reirlbip; In 
refpeciithe Right ,pf Lands,whefT?af tjie Fathprdi^d infefty cannot be Set-t 
led in tWp«wn of^jiy other but dieHeir,, w;ho,chcre|br^xjuchtto liafve" 
Bight , notwithftanding ofthe Renunciation ;;,B9t the JVIpvaSjcs wiiichL^ 
Ihould&ll under tteijrlhip by tlie Renundajtipn of the Heir, ceafc to bci 
jiciriijip; and nMy bp ionfinn^d as other^ Mqvables: ptkrs Thought, 
riiat tl^ Effca of lirch Renunciations Ihouid be the lame as to Mov^^jes' 
sbd Lanjis ; the ^ath?rs intention' being one; gild the fame for both ; fad ■ 
therefore^ as the Right m the conftru£tion ofthe Law ^^tfirneth to the Heir ^ 
i^the pother, \^hpdoth not pdierwifo difpofe'of his Lands • .thereii the ' 
j^e,r«ifon as to movable ^leirlHps : And as tothe pretence forefaid,inisQf 
nowie^ht, feing if it were the intention of tiie Father, thijtby fuch Re-. 
i^)oqgl^(jas the Son;ifi6uld be denuded, wi^iout Return, though the Fa- 
ti^ttrfliQuld not da^KJfe of his'Lands ; the^n may be purfued and forced 
tp dowde himiel4 .ijbat his Renuhciatioil tas^y be effechial,in favours ofthe 

ijcaFcft !pf Kin.. . . 

The l^is before anfwer ordaiii(id the Rehunciatioa to be produced, that 
^y jaaight confider the Tenor of it 

I)., io8. Tackimen of the Cuftumes contra Grtff/ijbe<tt/. ^ , 

C'l 7 ■; (• .. .1 •'. £-0a. (K^., 

He Cufttois of the Borders being fet in Subtack to Greenhedd and 
- ^- Pthers,' by the Tackfmen ofthe haill cuftuin^s ofthe Kingdom: 
Greenhe'id is purfued as reprefenting his Father one of Uie Subtackfineii, for 
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the dvtie the year 1650. It wssdiled^ed, That the SiAtack was ajtogethcr 
uoprofitabfe, upon theoccafion of the £ig/^ Invafipri;; fo tha^ Beafc and 
Other Goods were not imported,nor Exported that ycar,is th<^ had been' 
in ufe formerly: h w*s Anfwertd, that albeit i*/fjerf«/ Rtiftms^ in cafe (^ 
Sterilitie, Vaftatioo, and fuch other Calamities that cannot be avoidedj 
There may be abatement Craved & Re^iffltf Cattonis ; yet in this Cafe the 
^ubjeQ b^in^ coMu^io niferuuhf^.& Jaff^s Refis, th© Subtackfinca 
ought to have no abatement, and are ip tjhe fame cafe 9S T^acfefinch of Sat 
mond fifliing, who will be lyable . foK the duty, albeit bo profit arifc ci 
them. 

The Lords Founds That Sobtackfrnen ihould have abatement : But the. ■ 
Qiieftion being moft»jt2«^*»«j, and concerning the proportion; becaiiK' 
though the Subtackfraen had undoubtedly lofs,yet it wasnotTptali there 
being fome Commerce betwixt the Kingdoms for that year/ome Moneths. ' 
h was Found in end, upon hearing or Parties, that tne half dt die Duti^' 
fhpuldbe abated. Aaores Lockhdrt & Cu/UfighamiAlan^mikir.Mv Tho^ 

■ The La\y is very dezrfLocMti ; and the-Dodors upon ;hat^Tide;'oQt 
only m pr^diis but iff coneUtSitone ve&iga/fupf^ and the like ; in'cafe df an 
itifuperalJle Calamity, retkitt^ur C*ftp» (Srmerces \ but they' &re not fo clear'' 
as CO the (htdt^us and proportion of th^ abatement, when the detriment 
i»Aot TotaT: But it is luft.the abatemeiit fljould be propwtidasblQ to the* 
Ibfs : And accordingly The Lords decfded, ', ' ' 

D. 1 09.- 'Jufiice Clerk cqnti;s'tambertottfi\'it. Nov: 1667 ' 

IN the cafe) tbi ^ufike'Clerk-OiTiiest'-LMmkei^fiui^ the probation ifiepttfco" 
-Vaiuc-and worth of tfeeAiVoedi pcritainlng to the ^^^ Obit/tftid ciitt' 
a¥jd intromctttd with hf i^mttertoun^ bwngadvifc^; IfM^^'cbnfidered' 
atidneprefibiMed.by fom9of the Lords, that haclbe^n Cothnii^otitt^ to ex- 
a&iinethe Wi^e^ adduce^ bjr bbch parties, ^^8 alloMred iot^yea' 
joytit iprobatiott/^that the prc^op waV dubious; ^e Wiioeir« for the' 
Pai&er declaf fi% too highly j and the WitoeffiK for the peiPendef tbo lew 
a&^^fteared : And diat the<Sub.j^ (^^d.Que<tiQn trot Seing de ^i^idi 
i^th^ proper Ottjea Of Sen^; but deret^miore fui csditM jSHehiH^ & Jt$L: 
tptlv£tum\ The Tcflimopic^bf ti^e Witncffcs are nWdereiveritiU^im Jt- 
chdittime & <fhfhm ; and t^c^fore are iiot wmeranitfidfortderMuUy^^i 
cording to the circumftances Bod) bf.thetr oun opUty j^d die qualitjil^tho y 
DiBclaration, wbedwr they have declared Wr/&wi!»<, and wheth^i* 4«^ik^^ 
ahd-fuch like; apd whether thev havejjfveha prol^^erea^.b/ihetr- 
kn6>Vledgc: Thatinniis cafe,die WittieCKs that have dcpbnedmjHliS^thft' 
advantage 0/ the Purfuerare his own Tepnants f and one of dMqpEi a^idhi 
& his Ofiicerrthatthfcy give the reafoii of tlic Jr. KnDwledge,!that they d Wdtr 
in the bounds, which is,notfu£ficient,unlefsdiey fiad been^^i andC<)n-- 
verfanjc about thematterofWopds^nd the Buying and die iMsUing ahd the. 
valuing of the fame: That ifome Witpeffes for the Defender bad given their 
Judgment upon oath as Ikongly and pregnaody as they, though they be 
pot lo many .- $0 that the . propa^ion at .belV. is put dubious, and ^ dukiis. 
minimum (equendumi, at the teai^ cHe Lords h^ve a latitude to fputtd tbtir^ 
JfUdgttient upon the Teftimonies ot both cum tempermiuto^ and witfaoui:.^ 
adhcting percifely to either. » ^ . • ' v 
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TAe JUr<<f JvmW i«sve(^lds by plwthef. That tbey fbould hav< H 
fpefb to. what had btta ptovta by the eioft put : An4 aiccordingly £>^ 
cerned. ' - ,...,'. 



t 



.D. I J o> ^ Rankin contra SketnarUe and Vunhp* e<4* die, 

IN a double poinding at theinftancc of the Lord MihH'^ there beipg tl 
CofO^tioQ betwixt two Creditors of Autm* Br am Daughter and 
"Heir to Sir ^chn Broun i 

The Lords preferred Shlmorly the firft Arreder, Though JRWi^had 
obtained a Deqreet to make tbrthcQmiag,^ and had cooiplqated hn Di* 
ligence ; and aUedged> that an Arreftmeot is but an inf.hpatc Diligent;^) 
and doth not hinder any.other Creditor to compleat^d do niore exa^ di'^ 
jiigence by poinding otrby a Decreet <o,n(iake forthcoming, which 14 
t^bts, and /ff/r(?;v>w^/irj are equivalent. ThereaCon of the Decifion wai^ 
^at Skflmorlj had not only AFrefted but ' had .ixitented a purfuite before 
the Lords to make fqrtlicoming before Rtvkiffy ButProceHb before ^« 
Lords being more tedious, ^d. the PurfuerqQtMafifr of Calling, Rm» 
kin had taken advantage by obtdioii^ a P^eet pei^ce thi:3heri^y ia tbf 
interim. 
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IN a Redu6^ion ffajr cf Hsffflouft- contra t)mmm6ni and Hefburn '; A 
Seafin being called for ; The Defenders having alledgcd;ihiit the fami 
being Regiftrate^ and they coqdelcending upon the R^iftration. the puit* 
fuer fhouM Extraa it himfelf. ^' V •. / * 

The Lords did debate araongft th?m^|R|E^ whether the Pcfender ihould 
be obliged to Bxtraft and produce th§^un:Sbme'wei:e oftheomi)iph.th«t 
diere is a difference betwixt Decreets analfte^ifitraoe Bondf ^ia §ch %ej 
and betwixt Seafins aM Charter^which being tlslBp^enders bwi» Evidecitf 
and the principals not being in the' Kegifters,' they are pirefumcd to hav# 
diem; and if uiey have them not,ought^F&wiai^pem Others thought^ 
that fein^ Extraa^ do latisfie th? ^tduction iii; Ke>ductions i If the D^^iM- 
<Iefs have neither Principal^ aw fixtracts, ^ and^ co^tont to mid(e Paitjfi 
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The Lirrdf did rfefolve, and caufed intimatt to the Advocates, Tha^ 
pVcafter' they would ot^ly give two Tenns in Reductions^ and thref 
Teiths in lihprobatidris. 



D; H2 



ValzKl contra 



. eodf die* 



THE Minifter of IPrifitmhdugh, Mr. John Ddiziel^ purfued for the 
Teiqdspf Lunton^ upon his prefentation to the (aid Kar k and Teinds 
Parfonkge and Viccarage : h rvas A^ed^eJl^ . no pfoccfs, unlefs he were 
|n-efentcd to bp Prebencnir, fcing the faiq Kirk is a Meriiber of the 0>\[^ 
glateKirJrofDtf«i^4r; ar^d cannot be made appear to be diffolved, andE* 
rected in a fcveral Rectory. 

, The Lor is Founds That being prefentcd to be Minifter at the faid Kirk/ 
tai to the Teinds^which are the patrimony of the Prebendar ; it is equiva* 
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icnt, as if he were prefented Trcbcndar : As when there is a pre(entaaoa 
to a Kirk, which is a Parfonaffe, and to the Teinfds, the Minifter will have 
Right, though he be pot prelented to be Rector or Farfon. 



D. 113 



Lauderdale contra ) 
5. Decern. 1667. 



IN a Reduction and Improbadon at the inftance of the Earl of LMiib^- 
J4^, againrt the Vaffals of jViiJ^f/t«r^A, and in Ipecial Major Bigggr 
and others Herctors^d poffefTors of the Lsmds of i*^^^ 

The Lprds Foundy That the Major having produced a more eminent 
progrefs, and which he alledged would exclude the purfuef ; no Certi- 
fication could be granted contrA non froiuUA\ The Defender not beii^ 
obligedto fhow any other Writes, untill thefe which are produced be 
difcuffcd. Thi Lords found ^o^ ThattheDefehdersdre not obliged to 
deckre, that thev will ufe no other Writes than diefe which are pi^uced : 
The only difficulty being, that the reafon of Reduction could not be cjit 
puted, until the Production be clofcd j and if the Writes produced 
fliould be improven or reduced, the P-urfuer would be put to a new procefe 
of ImprolKLtion ; or return and crave Certification after Difpute in Cmm/s, 
which is incongruous in Form. 

The Lards were of Opinion, that in the feme PrOcefe the Purfuer after 
^e.difcuffing of the Writs produced, ought theceafter crave Cerd&atioa 
eonPra fum f^i^du^d. , 

D..^ 114.. Fountain contra Maxuel. eod, die. 

Lbeit the Lords are tended Exhibition of Writs ; unlefs it be pro^ 





-A „ 

Caufe ; or had fhuidfuUv ()Ut the ^men away before ) which is difficUis fro^ 
idtionis ; Y^t in an Exhioition at the inftahce of Fountain againft' 

5k(«i5ff/ of Nethergm^ thcV decerned to exhibifc, albeit it was not 
proven that th^ Defenders had the Writes, at, \x fince the intehtiog of 
the Caufe : tn refpect it was proven, the Defender had medled with th^ 
Writs being in a Charter Cheft^and had offered to Tranfect concerning the 
lame ; and to was prefumed to have put them zwzy fraudulently : There 
toeing a jgrcat difference betwixt a tranfient hiving of Writes, and a 
down right medleing and Intromiffion ; which, being proven,* though i^ 
be before the interning of the ExhibitiOn4oth oblige tn? Intrometter to be 
anfwerable for the fame- 

D. 115. CoBeffor of the Taxation contra the Parfon of Old- 

bamfiGch. 6. Decern. i66y. -. 

IN the Cafe, Iht ColUSlor oi the Tsxttm gontra the :Pgrfo» of OiM- 
hmfltch- aQueftion was moved, whetlierthe SuccelTor ia the bener 
fice be Lyable for rfie Taxation due by his Prcdeceffors, his Patrimony 
connfting'moft of Teixids : £ut was not decided at this time. 

D. 116 
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Mr; Rodger Hog contra Ti&e ' Coantefs of Home. 
II. Decemb. 'i66j. 

AN Inhibition being.fefved ifpbh an Obligement to warrand ; ARe- ' 
dllicdon^was thereupon fuftaihcd, though it was alledged there 
was n«itl«r'Piccreet ^Eviction, ifer Liquidation of diftrcls • the purdjit 
beittgonlyaDeclai-ator, aiid the Dtw^fetbeirig only, effectual after Evi- 
cliorf andtiqilt^ation v -Which accordingly was declared by the Lords. , 

TV liyliuov/ I. V'- 'winter Eofdem, eod. did 

I Etwixt the fame Parties : It was alledged, that the Defenders Right 
, J was ratified bjAa Crtditor, who had a Cbmpt^flrig expired | fo mat* 
the purfuer had no intcreft to queftion the Defenders Right : It nw Jfi^ 
Jfipefedy fT^tthe,(iur&er;defired oinly fuch Right as was after the Inhi-* 
bitiph to be reduced , wiftiotit prejudice of atf y'oth^r^ which he coiild no]t. 
nor Was obliged to debate /?()^ /(7C(7. / " ^ 

. The Lcfis] ^tiotwithftanding Founi the AUcdga Ace Relevant. 

• . . '.. <: •-^'- '• • : ^ •' • \. • ^ - • - 

D. 118. ' Hamilton contra Lord Belhavjmt^. Decern: i66y. ' 

^Oierti^mltcn.Oi^kj ' purfiied the Lor4 and Lady Belhavento hear and 
^ fee it declared, that a Mintiteibetwixthimand them concerning the 
Tenor and Articles Lybelieci, is null; theclaufe irritant ^ereinmentioned 
beifi^^mebitted. t> r\C - r- .) 

2^A^r4i\te!ft!ifedt30fcifl:ai^^ unlcft tlie MiniiteWere pro-: 

^\iius^\xi*^ prejudice, in refpcctia^ 

.Min;^tft^^ai^ci; T<e^ prejudge :^ and a^Njiniite of that; 

Tenor, iy belted, J flatoW bcde^tered^Void ttpdri the reafon LybcUed. 
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D. 110. Ranmlj^h Da'indfon contm Ricbardfin Eiid. die,: .C! 

A ^6 -^ipg declar^^ Fy^c» BecauCe the Lc^djoing of Salc.betoi^ed: to a 
** f A/fflJ-^i/Si^- 'm^^^ipper aiid Steerfm^ dc<!lared u^<i oath 

"Aatthq tMdning 'was t^cn in ^t tjje RotcMyxpon the aqcqunt ca tbo;feid 
ftriSijI^^I'hdjgfcliudication was quarrelled hy a- ^eduflioo,' jupojl diverfe • 
i«atfo^ att^' m ^(f)te,i^ thefe, that idb^epepofitio^ ^fthe, «J>Jki{^ and Sceerf- 
triaii' Wet«i'%ited' |afid extbneid from theri^^/^ivd that Jt wsis offered; ft) 

tvi ntiiirrri ari/1 tliat' U.h\A annenrKuHiverfe T £tters.Certlfiraf«: «*»/! n<V7iw 
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50 Decifions of the Lordf 

mongd the Ldrds whether the Skippers Declaration fhould fo prejudge 

and coinehide the Owpers,that they wuki not he h«r4 thereafter to prove 

ti^t the Loadning belonged to them : Some thoi:|g|it it hard,that the Skip^ 

pers fraud or miftake Ihould prejudge the Owners : But becaufe in the 

cafe, ther« was no ^und to perAime ^ th« Sapper «nd SiterifiiM did 

iqtend to prejudge or wrong thp Owners i and tpe Writ* »q(} Qmifiots^ 

produced were all after the -Sea^wc i ^ th« Imvh wbi«h w«f» of w* , 

terior dates might have beqi wjidc Mp* .and worfi «Jift^ ?«rfons Qooofrfto 

ed I and there wQre Documents found in th^ %ip th^tcwdd Mr tfaic tht^ 
Loadning did belong to the Owners. . 

The Lords Suftained the ^ntence, imleis the PuiTuer would quali^ 
Tortff and Vioknee^ and that the Depolitions were Extorted. Kw Cltf k. 

• .1 

D. X5It Homes ^xmtn PaterjM ij,Pec, 1667. 

/Tw^ Found t that the Attefter ofthf fufficJeQcieof a OmkmBrt tmog 
pqrfucd for the; Debt, the Cautioner being difttcft and dii9i# wd ttoif 
Solvent; and the Attcfter having alledgcd that he offered to wpv* thfll^ 
the Cautioner was then the time he became Cautioncri Miffis^ ^rff^^fus 
Refpon^ & idoheus as to the Debt : The alledgance is relevant, and die 
Attcfter po ftirther lyable* . * . i = . . 

* 

P, i3<2-. Sir Tbmas Kvfifm contra th^ Laird oiHihrth* 

18. Dec, 1667. ^ 

Flilorth elder, *being purfued as reprefenting his Grand^Failitr (bf payu 
mei^t of a Pebt due upon Bond gnint«d by the fiarl Mmfthd and hi$ 
<}|andFather as Cautioner : Jt ms 4S*igfdt rhat i^fiond boing ChHcd ^ 
alx>ve iburty years ago yras. perfcribod : h W4i Afp^W, tiuttincerfupdon ^ 
bad been maoe by payment of the AoAWlomts by the principolDebitfor: 
Jit tvMsAftfmred it was .prcfcryved as to the Cautioner, there being no in* 
terruppbnby any ]>>cumentOr purfuitagainfthini, or pi^Finene l^ him'; ' 
The Lords repelled the Defence in refpea of the Reply : . aod Ffitoffi diat 
1^ grouiui or preftripdon as to pepibnal afbions being 0<^is(ffi.;^d fh- 
giigentU nonfttentis^ tntt- it doth Q(tt militate in liiis ca(^ tfie Creditor 
haveing gotton Annualrent \ fo that he cannot be iaid to be ii^Ugcot; 
LusUumty alter CwtM^AMw. ^ : 

♦ 

D. ifl^J G ikfj^e corArdL Auchinlech Eod. die, #. ' 

only of ti^rent 
,1 aqd being «r 

forietdingao^ 
preventing Qpeftion$ betwixt Her Ouldrep and her Husband, |he did 

i>iipone me Fee gS t^e'litnds to her'eldeft Son with the burden of 500Q. 
cMerks to be payed to hit ftcond Son at lus age (^ Twchtie one'yeass ; and 
to Entertain him in the tmerim :. And at the fiime tiine W eldeft $oq did 
grant and iett a Tack to the (aid FtSfkk, for a year after his Mothers do- 
Qjafo if he (howld furvive her,*of her Liferent Lands rcferved in the Dif- 
pefition, mentioaing their purpofc of Marriage, Aodthathe wastoftock 
tho i^ids Lands, aod that his Wife might die befQi:^ him ) upoa whicU 
-'•,-• • ■»• con- 
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eDnfideratioDs i^e {aid Tack is fett : At die (ame time, the (aid AiMiy dici 

priVatly difpooe her USee^at in fevoursof her fecotid Soa Joim /iudiftUcki 

who intcptcd 9. purfuit againft ber apd her fakl Husband for the Mailb 

and Puries of diQ LgLtids ^ div^e yearf : If wms Jlkjgtdy djyu: the iai^ 

Right being a priyat latem /lirfit, the Defender otight*& be foee of by. 

'|Oncs ?s being honsfdf Pejftjfer^ bj virtue of his Wife^? Infeftmftit, 

and H'ijHs mtrm-. l* vnu Anhtr^K Tnat he and bis Wife %r^ Ejidm fet^t 

JjfMf and ^ heinghis author. (;aQno(fret«ad iliat dbey ppgeffid kmfi^ 

ih.prejudicc of a Right made by her (e|f. . 

TAfL<»=ij'Fw/r<<tneaUedgai9ees relevant* . 

• It was further alledged, that the Difpefition tnade to tkfe ^uribtr was 

moft fiwd&JJy gi»Pts3 ic pr^jlMic? of th? Dcfe«ler pfter Trcati^ of tb« 

Mirriage, . and the laid pubiick "Tranfaftiops in order thereto; W4jtch 

were Equivalent to, and in lieu of a Contraft of Marriage ; the Wife 

giving no other thing bcfides w difppfe pfbefid* her Xifcrept, tpwhicll 

^e Hysband has Ki^nt %tre mar it i ; fo tfa^t a Contnift was a^ nece^ry 

i^toA^ti : Ar4 that theiaid Rijghtwasretaiqed by tl^Mort^, andnOC 

4clivcred uhlil fhe w ?§ J^rried J at which tipie 0K wuld not pieitidgii heif 

Hustond , and that the Defender had a i<«iu£^Qn depending up^ di^ 

l»fQq§^ft)refei4. ^ * 

J/rf X.-<»'<^F<»««i|:hcalle4gancerelev9rit": ^odfirandt^aQ AL^ 

^pj opt in^juat an4 P^ t??Wg iT'sidc for aq phcroils Caui^, could not' 

* Eidge fbs .Hpsjjajaii^ Jiving, by his Marriage apubliek Jtijght Eguiv^feal 

to an Affignation, and therefore affoiied. '• 

, It wajRPt COo(id<rgd wbedjer dij ^igt^t v^, djdivfrejl oriie^, ^og 

found latent is faid is. 

D. 124. ^ii/w2 contra tb? Magiftrates of 2«eenj^«Ty ;|, 

"January. 1668. 

AE«Hfti4WWhf l?piAB cbv»c4 W »c^Pt ilj? PA^fie of > l^licof ^ 
**• TfiWtt of i2^^/f^^f Si»wdffJuj?ondieA^of?*rfi^ipenj-, y«w.j. 
J?i«r/. «f.lCWja9i, wa?re|?y Jiris to«V rf»f M^ftrat^' widiin Burefis 
Ihould not be continued longer thanaTear ; %Qd ^(jirni^ 4^t he p2A 
ferved the preceeding two Years. " ' ' 

ThisiiaftbfingBlsiwteJ TAp J^i* Ffg^ ^ JLfafon i?«Iey?p^ 
/Vpd albeit die Aft of Farllam(enti)e not in pbiervance, fpecially in Edith 
Ittrihy The pfefest f rov^lt Hfiyiag iKsaiii te. fi^afft 4¥ei# ytm, 9^ 
SiptAinbition and mmsatwatk pra&i£C of the^ wk»vi^1i^imAc$* 
vii odien inad^ t»ttet pwpoi^ ) ought aot to pnfjud§($ i^iF vhf fM^ 
inoftfobef, and claim ^eben^pfibeftmf; . 
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'A Wifc,pf9i?idf4!K)«fi Aiwup|«9t ia Viowal^)* of ce^twu l4)!)<J?i)y 

was Infeftin an Annualrent gpt ©f oj^ J>il.d$: .j§^ Upfta t;he .fai4 
laftlnfeftment a Procefs being intcnted for poinding of the Ground: h 
W4f Mled^t that the Seafin was null being alledged to be. given by a Hus^ 
txind'frpprhv mAnibus^ and the Aflerdonof a Notar widiout any precept 
or warrand in Writ ; It vms Jnfrveredy That the Marriage with uie Re- 
licts 
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licts Renounciation of her former Right, and her Contract of Marriage, 
being all produced, are fufficicnt Adminicles to fuftain 'the fame. 

TAeLor//j«ncUned. to favour the Relict, yet they found it of a dang©- 
ious confequcnce, that a real Right'fhould depend "PPn the Affertioa of 
Ndtarsand witneffes: .And the Queftion pot fciein^ whether the Husband 
migh* or ought to have given his Wife the feid-Right, in recompencc of 
ofherfotmer; But whether <& /ii^o he did the fame, Seing the forefaid 
Writes haviag no relation tp tjie S«ifin, either as gjven or to be given, 
could not be Admihicles to warrapd or fuftain the lame : And therefore 
before Anfwer, it was thought fit to enquire, if there had been any 
Decifioninthelikecafej as was informed. . * " ' 

D. ii 36.. Sir John Home contra The Feuars of CoJdJTj^ame. 

. .1. Jammty. 1668. 

IN a Procels ^t ;he inftance of Sir John Home of ReiaMH Juftice Clerk 
contra Th ^eu^o's ofColdfj^hMm : The Defenders offered to Ipiprnvp 
ip Executions :■ hrvas ^njaerei, They couldnot be heard, uhlefs they 
^\M ppoponethe &id AUedjgance/tff«w/wr« ; but that the fern? .fliould 
be referveo by way of A£lion. 

The Lords for avoidin|,the.muItiplyin^ of Procefles> obliged them to 
propone the exception of Imprpbation /7;«^^w*« : , But the fame \xas^ 
*f/<jr«4r««,, and competent to be propcMied before ai^ other in meritts 
cduU ; And yet being now pro^nta feremfiorie'm f6rm of Procels,' bc-^ 
ing the laft of Exceptions : ♦. . <' • . ' ' 

The ^Lords admitted the Defenders to- propone Oieir^othcr Eisteptionsi, 
dreCervcd thattothe laftplace. • i . . -. ■ u. 
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V N the Caie,^ For^J €^tmi:Imies and ;D«^4rw;. The l^d^ Fofin^,^ Tha? 
\ a' Wife'haViflg no Right'for the tioi^ to Lands Bi%)ne4 by her Hus^ 
b^nd V and having at the define of theBuyercoafepted aod fold her Right; 
if fhe thereafter acquire fi-dbiajjotheriperfpa a Right: to the feids Lands,is 
not by her confent concluded,but may purfue and evid the Lands upon her 
Riight; Her'confentopcratmgonly, that apom any Right from her :H3j»^ 
band, ovtheninherperfon, Ihe cannot ,queft ion the Right whereto Ihe 
hath confehted • And the Bfocdrdxhaitjus fafertknitHi detrefiif.Amng to 
j)e underft'6dd,of Jus, fafe^vehiensJftthoriy whercasa Gonfeni^r is not Att^ 
'&6x.' LoMe^*3i\i^i.ii^edderbur»9i:Thoifs. .••..> ^ 
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' Lcdrd of Glencorfe contra his Brethren and Sifters^ 

9. January 1668. 



\ 



ALtxAndtr Bothrpeloi Glencorfe^ having Difponed his Lands to his Ek 
-^ deft Son by Contrad of Marriage fetwixt his Son and his Wife, with 
abfolute warrandice ; And by the Coptrad the Tocher being payable to 
the Father, hedid notwithffcinding deliver Bonds of Prdvifion to his 0- 
ther Children, which were of a date before the Contraft> but not deliver- 
ed diverfe years after hi^ Sons Marriage : .The Eldctt Son purfucd a Re- 
du£lion of the faid Bonds, in fo far as they may ^ffeO: his Eftate, or b« 
the ground of a purfuie againft him, ,as ^uccefTor Tituk lu^raivo fqfi con- 
ttdHum Mitum : The Reafons of Reduftion were, that the Bonds werd 
not delivered the time of the Right granted to the Son ^ and that he could 
not thereafter do any Deed in his prejudice, and confequently, could not 
deliver .the faid Bonds, the delivery and not the ^tantirig being that 
which doth animate,and make the fame eflPeftual : //- was Anjwerei^ That 
the Father being Tutor of Law to his Children, he having the*Bonds for 
their ufe, is eauivalent as if tlie Children had them, or that they had beea 
delivered to tneoi : And whatever may be as fo a Singular Succeffor^ 
they ought to beeffe£tual againft his Eldeft Son, who is univerfal fuccef^ 
for. It WAS AnfwereAy That Contrails of Marriage, being not only in fa~ 
vours of the Son^ but in the behalf of the Wife and Children^ and with 
che Friends, are moft folemn and favourable Tranfaftions ; Et bona fides 
is in them exuberant ; fo that upon no pretence^ no Deed bi^ht to bo 
done by any of the Contrafters in fraudem ; And that the FaJler, if he 
liad intended to have burdened the {aidLands^ Ihould have bi;irdened the 
Tee exprcjfly with the fame ; that Provifions granted by Parents to their 
Children before they be delivered may be revocked ; and that the Father 
by granting the Difpofition in favours of his Son, had revoeke^ the Bonds 
in queftion, in fo far as they may trouble him, , 

Tl{e Lords y in refpect it was proven ,^ That the Bonds were not deEVcr- 
ed till after the Contract, Found they could not be efleccual againft the Sony 
and Reduced. Sinclair and Wallace^ alteri Wedderhurn & Lockheart., 

» 

D. I ^o. Earl Q^ Kinghom contra The Laird of Vdh^i 

i^ January. 1668. 

TH E Earl Q^Kjnghorn did Wadfet to the deceaft Laird of Vdrny the 
Barony of Balhaves^ and the Sum due upon the Wadfet being pay- 
ed toVdnejfy he did by his Letter to the faid Earl proihife a fteaounciati- 
on of the faid Wadfet to be granted by him : The Earl of IQnghorn as 
Heir to his Father haying purfued the now Laird dlVdney as reprefent- 
ing his Father upon the paflive Titles, arid efpecially upon that, as Sac- 
ceffor Titulo Lucrativo j in fo far as he was Infcft in tne Lands condcfcen* 
ded upon acquired by his Father to himfelf in Liferent, and to the Defen- 
der in Fee ; with power to the Father or hj^ Afligney to redeem the fame 
upon payment of three Pounds; And to Set, Wadfet and dit 
pone without his confent. // was AUedged^ the Sons Right was prior to 
the feid Letter, and that the Father did not make ufe of the faid power : h 
- ^ o o ' was 
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ms Replyed, That the Wjidfet was prior to theDcfcndcrrf Right j yet 
this Right being qualified (asfaidisj the Father might have contracted 
Debts, and granted obligeroents tmt: the faid Right ; and the Defender 
would be lyable to the fame; feeing the Lands j^od the Fathers intereft in 
the fame being upon the matter a Fee and powcrto redeem and difpone, 
might have been compryfed for his Debt contracted after the* faid Right. 

Tliere t)eing two quieftions in the cafe viz. Whether the Defender be 
lyable agSucceifor Ti$ulo lucrative^ If it IhoqW 1>e found that the Wgdfct. 
was Anterior ? ^^ly. If tbe<>bligcm€ijjt (fell be found to be afeer the Defen- 
ders Rightjwhether he ^ould be notwithftandtng Succeffor Titulolucrdti^ 
vOy in refpeft of the quality and condttionforefaid of die faid Right. 

The L&rds repeUed the alledgancei and Founds the Pcfender would be 
lyable as Sucefl[or> the purfucr proving that the Wadfet was Anterior : As 
to the fecoiid qu^ftion, the Lwds thought it notneceffar to decide, being 
dF very great eonfequence; and deferring hcmn^, h ^r^jfifftidj^ ^^^Pg4 
was notour that thp Wadfet was before the Defenders Right: Yet we 
inclined for the moft part to think, that when fuch Rights are granted or 
Purchafed ^by Piirents to their appearand Heirs, they fli)uld be lyable to al) 
die Debts due and contra^ied thereafter, at XtsSk fi4:unium vires & in quan^ 
turn LutrMtur : And befide the aboyementioncd reafons, thefe may be 
urged I. the Father having by fuch-a refervation, not only areverfioa 
but in cflfea a Right of propertie. In fo far as he has power to Difpone and 
wadfet as if he were Fiaf ; if heihould difcharge the faid Refervatioa 
his Difchafjge would ittfert againft bis Son the paffive title of Succeflbr 
titub lucr4/tivo\hzwing^(Mti\ thereby an abfolate and irredeemable Right 
which h^ had not before V And therforc he not u^eing the power com- 
petent to bim by the teiA Rcfervatioh; being equivalent as irhe haddit 
charged the fame, ottghtto operate the lame eflfeO:, 2. Such a Right is ia 
effcO: Vfdseftio H^rtditsih turn effeHu only 'the time of the Fathers deceafc^ 
feeing b^re that time it iain his power to Evacuat the fame ; and therefore 
the time of the Fathers deceafe is to be confidered fo as the 5on cannot be 
faid to have Ri^t or to Succeed effeOitialy before that time, and fo O^ght 
Ukewife to be lyrf)le to the Debts comrafted ai: any time before hi$ Father 
deceafe. 

ft 

D. 121. Balmedie contra the BaiUies of Abemethie. 1 5. Jan. 

1668. ■ 

« 

A Decreet at the Procurator FifcaPs Inl^nce of the Regality ofJhrmfb^ 
ie before the iBaille of the iRegality, againft the Weaversin the Town 
of Aberntthie^ for contravcening the Aft of Parliament j66i Aneot the 
breadth and blcetching,of Linnen Cle^th; was fufpended upon that rqiibn» 
that the Bailies within the Town of Jhernethie, were only Judges compe' 
tent to the Inhabitants within the Burgh. 

The Lords Found^ that the Town being only a Burgh of Regality had ju^ 
rifdi&ion within the fame : And the BaiUies jurifdiftion is Cumulative and 
not Privative ; unlcfs they had it exprcfly by their Infcftment Ppivative, 
aiid that in iuch cafes ho^us efi fr^entio^i. 

D. 132^ 
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D. 15a. . 'P^arkman ccmtxa ASm. Eod. die 

. I ' - 

' .' ■ , » • ... - 

IN the late War betwixt his Maj^pe an4. HpS^f^^nd DenmMrk^ a SmJL 
ijh Ship beiafr takea by a &<?^^ Caper and adjudged Fryze: A Ro^ 
du3:ioj)<)f the Aoaurals Decreet was purluedyUpoa divecfe reafons; and ia 
fpecial thiSiTlmt by the Treatic betwixt his Mdjefiie and the Crovf^n of ^ir«t 
fny ih^ SybjeOts oiSweJ^n may tra^ue with their Alleys^ thougb EnemicGi 
to h^s Msjfpe with fixedom ; ar^d <:arry ifl their ShipsCouiiterbaiid Goodi^ 
"EiKeptfudi as arc contained ia an Article of the laid Treaty, bang for tboe 
moft pari Armes, and InftrumentA BeUtcd-^^ ^nd that the Good!> inqueftiorx 
which they had carried in their Ships to HoUfnci, viz.. Tarr and flock fifh 
were not of that njitiire. 2. That when the faid Ship was taken,there was 
none of the faids Goods aboard ; and that it could not be . declared Pryzp 
;iipDh ptttenoc That imniediatly before they had carried the (kid Goods to 
JtMMi.'y feing it is not unlawm! nor abreathof Treatie betwixt tts Afc- 
jefiU jand Sweden\^ that the Subjcfts oiSmdek (houM continue the fame irrter- 
i»urfeawl freedom of Trade they had formerly with their frjieiids, though 
tiow the Kings Enemies : and if they carrie counterband Goods, the omy 
jbazard is that if they be deprehendcd carrying the {ame,They may be con- 
£feai;conformto the Treatie withSwvdfe^fjhearing/D^/r^fl^^iWffiw^-jWhich is 
Confonant to thecuftomof all Nations, and^ouhe Admirality of £;jgA«iii; 
h WAS Jlledged^ 'that the Ship in (Jpeftion iliould not have the benciit bf 
, the Treatie, having Served the Da^s the Kings Enemies, and being fraugh- 
tedand loaded with Tarr from A^t^r^m^jf upoA the account of Danifhi 
Merchants, and with ftock FiOi which they had carried to AmftertUm: 
That it Was exprefly provided by the. Treatie with *5w^;^, that they 
Ihould not carry bomhofijum ; and tlw.t uso the Danes were not the Kin^ 
Enemies, yet Tarr ahd Stock-fifllare'Countcrbancf, Tarr beihg^ Material 
fo ul^ful and neceffary for a NaralWarr Jand thatby the Treatie^ Ca«(«iT* 
dtu's iscounterbandvan^ Stock-fiifh talleth under the notion oi Commeatus :^ 
and thgt by the Commiffion given by the Admiral to the Capers, they are 
empqwcrpd expre^to feize on Ships, not pnly while they have cauntCT- 
band Goods 'caryeiii"o his A%V/w Enemies, but upon the returahaviiJg 
fold and difponed upon the fame. li was Repfyed^ \t. That by the Law of 
Rations (which is cfear from Grofius de Jure Bf^i) Goods that are Mjft4 fro-^ 
vtifcui both in Warr and Peace are not vet it a and counterband ;and two Na- 
tions bein^ eVi^aged inWarr with others that are atfriendfbip with both arc 
allowed uB'ertie of Trade with either as to fuch Goods: And that Tarr is of 
that fame nature, and Caww^4^iyi, eiicept in the cafe 6f ^r/i^ ^ r/(ft^i,or C> 
w^/ii(?^j(/i,and from which ^di/>/(?niayT^^ 2. His" 

MAjefiies Peclaration of Warr with /Mii;?i,bears,that Ships carrying coun-^ 
terband to HoBand^ if they be mett with carrying the lame, may be feized ; 
jmd that his iWiyV/w Declaration, Esinitted of purpofe in relation to otlmf 
J^ations, ihould be confidered as U'x Belli^ and not a privat and unwarant- 
able ftyle of a commiffion given '/vr/^i^/a /^if^/«^/V. - 
^- In this, many Points being debated, It was Found by the Lordly that 
Tarr Is Counterband. , 2, As to that Point,whether a Ship having carried 
'counterband .Goods to Enemies, may be fei^. upon in her return home- 
ward, having fold arid vented the fame to the Enemies and not dcprehen-i 
ded carrying the fame; They thought fit to know his Majeffies pleafure, 

and 



M^MM^ 



'» 



.56 Decifiom of the Lords 

* , * • ... — ^ — . '^ 

and thccuftom oi England \ and a Letter was writeh to my Lord Se- 
cretary to that purpofe. 3. The Ship in qutftion, having carried coun* 
terband Goods to HaSdnd, and having thereafter made a Voyage to Francry 
and there having taking anew Loading of Salt upon the account of tt^ 
Owners ; and being taken upon her comeing from france^ If it fhould be 
found that fhe miehthave ban feized upon pretence that they had carried 
the iaid Goods to Holland ; It was Debated whether the Return flbould be 
underftood of the imipcdiat Voyage fixJm fioUand to France -^ or until they 
fhould return to Smden ? And as to this part, the Lords thought good to " 
take, advice of Merchants: Inj^d/enria, Lockhart icWtdderBurn^ &.Wal- 
lace, vidcyfeb^ 4. 1668. 

D. 155. Mckstrick contra Eod. die. 

THE Prefcriptions ofReverfions and Expiring ofL^Is, and the taking 
advantage. of the fame arefo odious; That the Lords inclined to j^ 
that neceffary Depurfhtents upon reparation of Houfes flxyild notbe al- 
lowed to a Compryfer ; in a Dedarttor to hear and fee it found, diat he 
was fatisfied by intrommiflion; referving adion to him for the fame : Bm: 
before anfwer, diey ordained the Reformer to confidcr the Depurfinents ; 
and to Report whether they were abfolutcly neceffary. This is hard in the 
point of Law ; intromiffion being to be underflood civilUer & cum effeitm 
of that which is free, all charges deduced. Haj Qerk. 

D. 124. Trotter cofitra Trotter Eod. die. 

TFIE Lords Foundy tfiat a Wadfetter having comprifed for his principal 
Sum; may, in competition with another Compryfer, pafs from his Com« 
|>ryfmg, and return ta his fonhfcr Right of Wadfet. Gthfon Clerk. 

D. i 3 5 . Anderjon Mean of Guild of St. Andrews contra 

James Tarhat^ i6. Januarj. 166^4 

TJVIfliam Tarbat ha ving granted Bond for 300 powds to his Son Jantes 
^^ and other Children ; the faid Bond was Reduced zt the inftance of a 
Creditor, Becaufe it was fubfcribed only by one Nour, being a matter 
of importance : Though it yftz^ aliedged, that it refolved in three feveral 
Bonds ; and it was Equivalent' as if the three Bonds had been granted 
for 1 00 pounds reffeHive. For the Lords confidered, that the Bond being 
one and individual ; the importance, as to the intereft of the debitor,is the 
fame whether it be granted to one or to diverfe Perfons. 

• ■ 

D* 136. Binnie contra Binnie. ij. January 1668. 

nA/fJrgaret Binnie being induced to grant a Bond obliging her to refign 
'^'^ fome Tenements of Laod iafevours of herfelf and the Heirs of her 
Body ; which Failzieing, in favours of her Brother Alexander Binnie ; aricj 
to do no deed in prejudice of his Succeffion ; She did thereafter Marry 
and Difoone to her Husband the faid Tenements. In a purfuit at the in- 
ftance of her Brother againfl her and h^r Husband for his Intcrefl,upon the 
faid Bond and for implement thereof. 
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The IjtrdsFmdyX^tJk^ With confcntof her Husband oughtto Re. 
fgn. Somcof the Jx)rdsthought,that the import offuchobUgments is only 
that the Granter fliwjfei not alter fuch Tailzies in favours of other Heii?' 
And t^t they arc norreftrained to fcU orDifpone for onerous Caufes if 
they (houldiiavc occaikm ; othcrwife they fhould ceafc to be Fiars • The 
very Effence of Fee and Propcrtie confifting in a liberty to DifpJne 2 
may be queftipncd,how fer the Husband may be lyable to his Wifes^oblic- 
ments before the A4amage ? For there being a Communion betwbtt them 
only as to 'wf ^, « may, appear that he fhould only be lyable to Movable 
and Pcrfonal Debts: ^f^s qum Emolumnium, fLs fu»dem 0^s\ 
out this pomtwasnot Debated. ^mttf 

D. 137. Straquhan contra Mmfin. Rod, diet 

A pifffuit for^Spuilziei)eingreftriacd to wrongous Intromiffion t h wm 
^^^4j^t^t the Defenders are only lyable for their intromiffionrf- 
ffeav^ ♦ *wi fo^fo^asut fliDuld be proven that each of them had intrdmitted 
at Ic^frowrfU^d coniundly : JfjP4f R^d, that the Defenders being 
conv^fed £* deltas, they arc lyable i»filtdum as Correi; bein? all aS 
cefforieto the wrongi And thepurfuit,asit 15 Reflriaed, is not for Introi 
?f^-^2?P^\^? wrongous Intromiffion: And though the PurfiS? 
by rcflnaingthePufiuit, as laid is, haji precluded -himSlf as to violcni 
I>iofi»andj«r4Wf»^«j?»w/tf*w,.aodothcrconf«jdupnc^ hefcS 

notprt)udged himfetf as tothat benefit, tharaBwho arc acceffor^r to S^ 
wrong fhould be lyabk/»/fl^rf«^^^ which the Law has introduci upon 
juft ground; fcmg it is unpoffible,m fuch cafes, where diverfe Ferfonidd 
mtrtpictt, to difhnguifli and prove their intromiffions* 

The Lords Found, the Defenders IVable Cbnjuiiaiy. fVedderiurm, Simlair 
&StrMquhan>AktnLockh4rthJhoirs. - . . ' . ,; 

t 

D. 138. PoBock contra Fdllock, Mod. die. 

fJ-He Lords hiving^idtrtd the Renunciation mentioned afcove. 40. at 
•^ ,^^'S!'^^^r]/^»!^>^tit\^ing in favours of the fefond'jMkni^ge 
and m Eflfea an Affignation, could not accrefce to the Granter^ 



_ » 

D. 139. Btmie contra 



Eod. )ne. 



MR Mrewmrme Jiavmg granted i, Bond blank in thcGreditors name 
rohisGood-^rother 5/«^/. the Creditore^^^^ 
up, Mt^ew Btrnte fufpended upon double poynding agaiSwS 
another Creditor of 5Aor^/,whahad thereafter ai?efted. 

The iflr^ preferred the Perfon whofe name was filled uo'Tn refoea fiis 
hadftwwn JVfr. ^^rtl^adbeforethearltfhnent^n^d■di^^ffi 
to fatisfie^Ae feme,thpugh he had iiot made intimation by way oHnfthT- 
rn^t Th«j Deafionfeemethto jiifHc withthatof the 9. l^o^U^^^c, 
Jamijptt Qoam TeMlzifetf - ^ *i/«y 



D. 



140, 



. • • . 

and the Laird of In(tes her Husband, 
contra , 21, Jan. i668 



:/rjpiHELaird of i?e/>rA having provided his Daughter ofthe firfl Mar- 



*>———■——■ I I I *^»^l^i— ^— <i^— ^^M^^i,^^^,^^^^,^^'* 



5 8 Dectfions of the Lords 



^mtm^mm 



riagc with the Lair^ of Ums^ to loooo. Poundsy at her age oFTwcar 
tic years; and there being no obligement for Annualrent * 

The Lordsy in a Procels at her iniiance for her aliment^ modified 600. 
Marks yearlv: Some were of opinion that the laid fum being payable at 
theforefaid Term, the Annualrent dtbc fame fbould nothav« been modi- 
fied for the ^'mie thereafter, and that (he ihouid be in no worib cafe than if 
it liad been payed. 

» » • 

D. 141. Shaw contn. Bad. die, a . 

• • • 

m % 

^HE Lords Found, That a Wife being provided »ie/?^byjhcr Huf- 
-* band, her provifion fliould be reftriacd and Suftaincd astoaXercc 
flic being no orfief wife provided before, ^ . ." '^ ' 

D. 1 41 . Home contra' Taihifeir End. (Se. ' 



AN Exception of Iimrohation being proponed Jgainft a Writ; and 
thereafter, Tiw/xijiyrol^iioTf/w^r being d^edto abide at it, he 
declared, that he haicT got^ k as 4 crue Evident, and conde(cended upon 
the. way he had gotten it;, and it being aUedged, that he ouglu: to .be po- 
sitive. Whether he would abide; at it,oriipt? ' 

The Lords declared^ ^hatis^r probation they would coofider how ht 
his ufingand abiding at t^ fa^d Wiij^i|x)uld import againft him; and 
•f he be w ^wi/ife to liferoe ^e. ' 

• I 

D. 143. "Dowglas contra Lady Wam^c^\ 11. Janu. 1668. 

*- * • * . ■ . • 

THE X-ady W<««5pi&n»j''bebg provided in an Annualrent out ofCands 
Mrithout refped to a Sors or Stock, and being infeft : It was Found, 
that (be ought to be lyable to Taxations and publipk burdens, being ofierM 
fatrimonidUy though the £ud Annualrent Vas payable to her alfweXiafeft 
ashotin&ft. . ' '. ' 

D. 144. y«j?/ce contra StirUr^ll^. Jdnu. 1668. 

IN the Cafe, Juftice and his Tiitors, contra Srirlh^ and CocUmtm hot 
Husband : a Bond being granted to a Husband and his Wife the long- 
eft liver^ and the Heirs bwvixt them; which Failzieng to the Heirs df- 
the longcft liver :• And the wife having furvived, there being oiily one 
Child of the Marriage ; ^ '._.'. 

: 'The Lords founl^ tliat the Feepf thcifaid Bon4 belonged to tibe'HuC^ 
band as dignior ferftMi. Andthatthe Child had Rigb: thereto as Heir 
to.him ; and that the Heirs of the Wife jcould have no Kight after the 
^fiilds dcceafc as Heirs of. provifipn toifljc Child,: And that roe Wife had 
not the Right of Fee, >yliic^n3e prctc^i^d^^^ uritilitlhould 

'be determined by the death,<)f -either who IhouId be the laft liver. 

•/ ■ ... . • • . 

D. 145. The Town of G/o^ow contra tiod, die. 



" T 



'T^ HE T6wn of G/^^rr having a Uightfrom the Bifhop to tfieparfon- 
•*• ageTeynds; purftjed a Spmbk : It was JUidgei^ for fome of the De* 

^fenders 
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ipaidcrs, that they poffcffc4by Subtacks fk)m iptpai 

' Anfwerei^ that Certification was granted againft the principal Tack, and 
that the Subtacks were void in confequcnee : Itwds Repfyed, that the 
pcfenders were not cajlccf to the Im probation; and that they being in 
pofleffionytheCollufion or negligence of therr Author cannot prejudge tiicm^ ' 
• The Lords, upon a debate amonglt themfelves,Thought, that Sub-vaf- 
falls being irfpoffeffion ouffht to be called in anlmprobation againft thcVaf- 
fal their Author ; becaufe they could not be mifkenned being Heretable 
•pofleflbrs : But as jo the Tennants bruiking Lands by tacks, or Heretors 
bruikiag'by Subtackstlieir own Tcynds ; They thought,that it could not 
•fo well be known that they had Right ; arid fo were not parties necefTary to 
be called: And therefore, before Anfwer, they ordained tocondefcend 
upon tfie 'manner and tjuality of their poffeffion,and whether it was fuch 
as the Biltop could rtot but know. 5iw/4/r c^ I^ri:^«rf. alter Cuniffghame* 

D. 14.6, Slm^fofiContv^.. Ai^mfon, tL\. January. iSG^. 

- ' , • 

UPon Report it was Debated amotig the Lords^ whether a Decreet 
of poinding thei- Ground (hpuld interrupt prefcription of an An- 
nualrentnght, being only againft the Tenpants, theHeretor not called i 
Some were of the opinion j • that the Decreet beii^ ou\lf 'tmUum fortitur • 
'effe^um ;., 'Others tho^gjjt, that Brefcriptions being odious, >4//f:3'«4/rj a^d 
anyA£lbfIpt$rruptioayv|asfuil^eht^ Andas Prefcription may Be inter- 
rupted by aii/Eleed of Mii)Ieftation of Tennan^, being a natural Inter* 
jnption, foit;maybe interrupted civilly by a purfliit againft the Ten- • 

iients. • • I ■,'■;'■:■''. I ■ 

' The Lards did not de9ide the Qjieftipn, but thought fit to advife fiirthcr. 
•p. 14.7; T<m>n of T>undee cpnttB. -E. oi Finlater, eod, diel 

» 

TH'E*T<)\vnof D«/^/fce being purfued in fubfidium for payment of a 
Debt due by a Rebel^whom' they had fuffcred to efcape out of Prifon; 
^ftcrDecreptfatisfiedihc Creditor, and took Aflignation to the Debt and 
fend ; wl^rcupdn tlfc jP^mrftied the Earl of Tinlitier one of the Cautio- 
ners : If ip^s JUed^edy That the Town ex delicto had come in die place of 
the principal Debitor ; and paymtent made by them did liberate the Cau- 
tioners, as if payment bad been made by the Principal: ' It^i^ Reflyed^ 
That the Town was only Lyable to the Creditor, who might pafs from 
ids Decreet againftthe Town ; and as he might have Affigned the Debt 
to any other |ierfon. The Town as jiir/7/^f niighthavc a Kight from him* 
• The Lords Found, That the Town is not in die cafe of Cautioners, or 
Exfromiffores ex fdBo^ but of Corriij being lyable in Law ex delicto for,and 
inpkceofthcPrincip4**f^f^.9.J^^i^67. . . - 



y.f 



D. 1I8I -'-'' * ^v tmtn 25. Januarys f(>6S. 

J ..11/. ■ g , / ^' . k X ^ . : I . -J- 

* i 

^''HE i^iij upon dkbjttc aiiMBgft thefflfelves, ia the cafe concerniii^ 
:X viccarage y TbdbghtthatYJtrdsjIof whichyicdaragcwasinufe tobo 
spay(id^l3^i%|iiFned'ttitbInfiekl'l^n^ The Yicarhas if6 

:!Rlk)t:tt)^«^^iadsof Corns growing tbeFCUpoo, but cbe'fkme belongs 

..'.'.■; ; - :' •• to 
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to the PaHicxi : But they did notdecidethis point, beii^only debated if- 
ciienter. 



D. 14.9 



Knth contra Grtihame., eod. die. ^ 



IN the cafe oiKjith of Crdigky contra Grdhame of Creichicj \ The Laris^ 
upon probation in mutim Declarators anent a Mo(s, FmaUj Thar 
the Barony of Crdigie having pertained to Straiton of Ljuirijto$m ; and 
thereafter a part of me iain6 being Difponed to Kjith and hii predeceflbts; 
and another part to the Authors and PredeceiTors of GnAame of Crekhie^ 
extending the £iids Two Parts tQ the whole Barony ; That both the (kids 
Parties had Intereft and Right to the Mofs in Queftion, as to Community^ 
and Pafbure, and cafting Peats and TurflF: But as to the property of tbb 
Mofsy d]^y Thougltt that itfhould belong to that parcel which was laft 
difponed by the Qnnmon Author ; feing he difponed the other part opiy 
cum maris cr marefiis in the Temndds and Executive Claufe ; no mention cf 
the Mofs being in the difpofitive part : So that the property of the Ma& 
remained widi himfelf annexed to the other parcel 



D. 1 50. Lady Traqmr contra E. of Winton. .1 Feb, 1668. 

• ^T H E Earl of W!ii«rcw,having Right by Aflignation to a Bond grant- 
i ed by die LovdSemfU^ did grantia TraniJation in &vours of Ac 
I^dy Tr4jW4ir, and the lady 3f^iMi another of his Daug^ bearingwar- 
randice from his own Deed ; and thereafter uplifted me Debt. The fidd 
Ladies purfued the Earl of W^/^/<?ir, asreprcienting his Grandfiidierfot 
payment of the Sum ; becaufe the Earl his Grandkther had uplifted it : 
TneDefiender aliedged,that the Tranflation bemg a Donation 6£ thePai^ 
tfaers in &vours of his Children, Whereof he was Mafter^ was revocable; 
and that he had revockedthe {ame, in fo &r as he had uplifted the (aid 
Sum : It WAS Jnfweredj That the uid .Tranflation was out of his hands> 
having delivered thefame to the Purfuers Mother for their ufe> and that 
he was obliged to*warrand the fame. 

. The Lords thought, that the Tranflation beii^ in the Lady IVintaifs 
hands being itiLsiwEadem per fond, withthe Earl^it was equivalent as if it had 
been in his own hands ; and that he might deftroy or revock t^ "fame : 
But the t^arties being of quality^ and of near nidation, they did not decide 
this cale; but recommendbd to fome of their number to endeavour an ac« 
commodation* - . 



D. 151. 



contra Scot and Muirheadher Husband* 
cod. die. 



fLjt R. fLay Stot's Daughter and her Husband Mr. j^A» Miv«rWforhis 
IV I Intxsrcft, bang purfuedas reprcfentiog the uid Mr. lioy for a 
Debt due 1^ him ; The purfuer infixed on the Title oi behavii^ as Heir 
bylntromiffion witti h» Moveable Heirlhip: '^vdsAUeJgtd, That he 
could not havean Heirfhip) being neither Preht^ Bor^n, nor Buig^: 
2rtnM Jttjweredf That he had acquired tlK$ Land oondefcended upon tQ 
himielf in Liferent, and to his JD^ughcet in Fee ; . whicji w;is jBquivak^ 
as if Che bad fucceeded to himin the laid Lands. 
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- the tards Atfdilidl fiorti that Title ; In rcfpeft he had ho Right in his 
Peiieii^'ih which fhecouW hive foccceded : Some were of the opinion • 
Thatitthc Right haibow the ordinary Claufes; and a Power to difpone. 
and Wadfct, nfltwitftauding the Fee in th6perfon of the Daughter, ttiat' 
in Law he ought to bfc confidered and looked upon as a Baron ; being in- 
die£k, andupoftiehftriiftttcraFiar. fi^i Clferk. 

D. 1 5a/ Papky contn The Magiftrates of Edinburgh, eod. diei 

yOhn P^l^ purfiied Thf^Magffirste^ if Edmlurgh for payment of a Simi 
J of Moocy ; Becaufq his Debitor Hendry Henderjon had efcaped out of 
£heir prifon : bwis MedgeL A^ter fix, years, j&lencc fuch a purfuit could 
not b5 fuftaiacd againft the Town ; . and that thefe who were . Magiftratcs 
for the time ought bo be purfued and difcuflbd in the fir ft' place. 
. The I^ds {^ Fcund, that the Incorporation be-, 

ing f^fof^^Hua non morUur ; The prefent Magiftrates niay be purfued for 
payment ofthe Debt out of the Patrimoriy of the Town ; without citeing 
thefe A^iftfatesforthe time when jhe Debitor efcaped 4 Refer ving Atit* 
on againft the Delinquent, who fuftered the Rebeltd efcape. 



D.155. 



Parhnan contxa AUan. 4. Feb. 1668.., , 



*^yTB T.i>rds f6affd,wkt\n die cafe «ncntion?d 1 ^.- January.- 1^^. until 
■^' thcihivib^nji Tttum lib Swede ff, it'llioifld be efteenied a Voyage) 
aW^t^-fineftahd^intinqueftioh- • .^ , 



■ » 

• :^' ' ' Ker tdiliri Ker; 5. tehriiatj, i66S. 



T^Obert:JQr ptGrmn having Infeft his fccond Son Robert Kjr in aii An- 
^ nUalrent out of his Iilands of GraAen and othets ; upon a Contraft 
betwixt them^whet'eby Gtaden.^r the Suni diScooMerks addebted by him 
to his Son. 'Otz. 3boViWb;i(rj.of borrowed Money^ ind 3600 Merks for his 
Portion (atcumulafbi^^ aAd extending together isffaidis) M^asobHged to 
InfdS the f^d Rdnt in ^6&Merksj as the Annualrent of the faid ^m df 
6000 Mfr^tJ^ teginilHig the fkft T*6tm$ j^yment of the half of the faid 
'Annualrent being for boftowcd Money, atthefirftTerm after the 0)a* 
^a : ^ And of the oth^r lialf being for his Patrimony, . after hi^ Father* 
dec&ife:, Thefaid Rbhtrt the Sonpurflied a poinding ofthe Ground for by- 
goncSpjaild in Time coming, the Terms of payment being paft ! Henry Kjr 
the Purftiers Eldeft Brother, combeiared and altedged, nisGttJtnd could 
ncit be poinded, and thkt he was Infeft therein by a pliblick Infeftroent > 
at leaft that his Infeftment was publick by poffeffion ; arid that the Pur- 
suers Ilrfiiftment is bafe. tt WAS Reflyed. i. That the faid H^ry hi* In- 
feftment ofthe JjainiiWis^fofteridr tO the Pudaefs Infeftment, and grant- 
ed npt only by a Father to a Son a conjunft perfon ; who by the fore- 
faid Right frdcefit hxrediiatem ; and though he cannot be ptinued upon 
the paffive TliltofTifulus Lucrxtivus dureing his Fatliers Lifkimie; yet his^ 
'Mouth is ftoped, fo that he cannot queftion any Deed of his Father pre*^ 
ceeding his Kight ; and that he is in the fame cafe, as if his Infirftmenthad 
tiecn giveaWith theburden df/riVir Rights. It Was further urged by the 
Purfiieij That the Defender condefcending upon his Entry and Ini$mm 
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teff^cmsy he oflercd toprove that his Right was cfe4 With tSofleifioa be- 
fore that time. // »^ I>«?^4, That his Infeftmeot cottJd jiQfeh0:4EKt 
^ith pof&Cian, but as to the Annuali^toftbe \q09 Mirks liihbnifwti, 
MoDcy ; ib that it is bafe as tothe other 3 qoo Merks of bis portion. Jt wms 
TripljtJL, that the lafi^meot was of an entire AnouHreat of 360 jdtrkt^ 
as appears by the Contrad and Seafin : And diac. the RjghK haoR 
of an Annualrent, though payment of the half of thc feme be Sufpende^ 
the Right being a joint and indivifible Kight codd not be. »j fmi 
private, and ex f /ir/e'publick. 

The Lffrds Founds That thelnfcftmcnt of Annualreot, if it Ihould he 
proven to be cloathed with poiTeffion as to the half, is pubficki» foHdmiti 
and admitted the Reply of pofle^n: Bat as to the fecond Reply^ tAzi 
Thatthc Defender was hdres per fr4ceplonmy and could nocqaeftiicxi any 
trior Right granted by his Fatner. The Lords Found it cS dimctilty and 
tonfequence ; and refervtd die Debate and £)ecifion,ttntil the end of th^ 
Proceis. Htmilion Osxk. Mc.J'hovtds Lermo/it. aker SimLar. 



D. 155. 



Mr. George Jahrtfhn contra Sir Charks Brskine- 
February d. 1668. 

THE Lands of Kimekhil being a part of the Lands of'Hdddtit, 
did belcHig to Bathtrd Jrvitu, and were ccmpryfed Beta RAtrt 
Jrvi» Great Grand-child to thefaid Ki^Wi as charged to enter Heir to the 
feid Richard, attheinftanceof Mr. *^obm AUxMtder Miniftcf at;ii*4<>w: 
JBiit no Ihfcftment nor Diligence againft the Superior having followed 
upon the fiud Compryfing, dureing the faid Rohtrt his Life j The. Ijord 




ripoathelaidC6mpryiin2u>^«/ i6«), me laKlKofrw-rs 1 wo Sir 
fter^ and his Sillers Children, oouuned themfelves , In^ as Heirs to the 
gid Ruktard their Grandfire and Fore-^iandfire in 'lupe V666. And upon 
a Right iioin them, an^thor ReHgnation, Air. ^pbn 'jdj^od being tn- 
ft& m OHoter 1666, puriiicd forMaitlsand Duedes: The Lord 1^ 
compeared and alkdged,that he and the Tennems ought to be Altbilzied 
iot^ pc^fe&ry Judgement^Becaufehe and hisAuthorshad been in pofleffi- 
cb by vertiie.iH we Compry fmgat the inflance cSMr.JohfJ/exMderpy the 
fpace of feven years, whereupcm Infefimeot hasfbUowed. K wds An- 
fiifred^ Thattbe AUedgaoceis not Rflevam, unkfs hp had laid that be 
Was in poffieffioo feven years by Vertue of a real Right, which cannot be 
&tAt the lofeftment being late and of the diue fore&id. It was 
fiirther AUedgcd ty the Lord Lyon^ that he ought to be preferred, becaufe 
lie was Infe& upon the£udCxxnpryfing atMr. 3^» Jiex4tider*s iniiance 



againft the faid ilo^r, as (^med to enter Heir to the laid Rkb/ard; and 
Im Infeftment W2&Miaerior fo the ^d Mr. Georges Infeftment upon the 
R^dignatiofk forefaid oS the &id Robert's Sifter and Nephews retoured and 
lii^os Heirs to the iiud Rich^d. It was Refljedy That no Infcfiment 
or Ediigence b^Ving ^lUowed upon the {aid CompnrCuig acunft Ko&erf^WL 
1^ Lifetime ; his Sifters and Nephews might have (erved themfelves Heirs 
to the isad RJtkard who was laft Inf eft ; ,aad defiito was Infeft as Heir to 
thefeid EkichAfdy before any Infefbnent iipoa JUxMder*s Ounpiyfing ; 
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fo that his AtKhors ttifefcmeotbdng/vwr to the Lord Lye^^ Infentnefltj 
difcPdriSK«"«aght»b* 'preferred: andajRoJw^ if he had been fcrveAfpe^ 
fial Hek tohi$XSraiidfire> if he had not been inftft^ the next Heir mighc 
iuve beeiritiftft as Heiif<to Rithdrd ; and an Infefenent upoa a Right front 
diein wovdd h^e been prcferabfe do a Com|]aryring againft Rokrt j fo in 
diiscsi(eMr;t?^w^ooght€o be preferred; the fpeQtd charge againft Ra* 

hen being oAlf equivdmc loa fpectil Service ; and no Inran;t&eDt having 
Mowedinthepfcrfpnofthefiudfto6«»*ortheCoaipi?yfcr. It^as Dmp^. 

*d. That by die AQ: of i»«riiaident jfit. 5« <^*» to^- ^^* 7* ^ »* declared 
that Execution agaitiifttheAppeartiid Hdr being charged tf> enter Heir 
(hould be equivalent as if he wereehtcred ; which is the Certificatiort . id 
the fpecial Charge ; and lipon ^ Compryfing, if Rpi>ert had been Infeft, 
Inftimeot being takert i(aocMt*qui'temf6fe even afiitr his deceafe, before any 
otherperfonhadbeenlnfeftupon a Compryfing or Right from a next 
Heir ; The Compryfing againft Ko^w^ would have been preferable. 
The Lords Fou/fd, That the bcnefite of a poffeflbry Judgement is onlf 
tjy vertoe rf a rwd Right; and that a Compryfer cannot 
me, withoutanlhfeftineiit or Charge againft the Supcriut j 

aiidrepdBid'thefirftAliedgaiicc. / ' , ' 

The Lords ¥9mtU The lecond AUedgance Relevant, and preferred tbrt 
Compryfing ift refpelEt of the InfefonciK thereupon, before t^ Infefrmtot 
upon the Right from the Heirs of the laid Richard, 

D/i56.lfi/yte»^«» .contra 5btt ij.Decemb. 1671 

AProJ^ifion granted by a Father to a Daughter fdr love anci favour, 
being quarrelled by a Citiditor upon the AGt of Parliament 162 1 . k 
mti Jnfifendi that thp Father the time of the granting of the faid Right 
" QmdattBft4tebefide,<)ut of which the Creditor might have beea 
id thtt Lords before Anfwer, having ordained jthat a tryal 




flXMldbeeftkenoftheDeftwiasEftace, and Wimefle? bemg adduced to 
that purpole : It$P*s Found, ' diatthe Defence Was not proven. L: appears 
rfjiit die J3cfenc6 wa$iiot celevanti «ttd that a Creditor isnot holden to 
l>ebatc wfaetiwr \m Debitor h^ a competent Eftate to feosfie lus Debt dlji 
iindx'. and that Debitors can grant noe Right without an onerous caufe^ 
until'the Debt be latisfiedJFi*y/<w» Clerk. 

D. 157. 'iPdWn contra 5^irfin^ of Acfocfe. ao. Dec. 167^ 

SIR mritSfir^isigofJrdoch did grant a Back4»nd in feyours rf 
r^mi^ lifters Son ; whereby he obUged himfelf, that being ^ti^ 
fisd^SS*© due to hip, he ftould denude Imnfelf of the Rjht of 
SeSndsofP*i^&aKf which pertained to thcfeidP-row Father : Where* 
^a^^r&£t ing ii^terapinft ^doch^s Sone,as Heir and ExecutOf 
ShS & : If ws^Alkdged, & the Bond was eraAted /« Le^c j an4 
could not prejudge, dw Hek j and diat he had a Reduam de«n^ng 
upon *at r^iiM?. A|»d as Executor he could not be lyabte, the Bond 
bSg iSiit die Right of Land^, and in eflfea a revedbn which is nOt 
S^bk!? hsee^s, bn>*s M^ed, diat the feid B()nd the ondeath- 

fcd itoy afid ought to affba die Executry ; feing, i« L*(f/o die Defonft 
Sght ,i«s any ISfid to. burden his Executry : And his, obhgements^c 
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that time arc eBcftudl as to his Exccutry : And Locofk^i i'nffefidtilis fuc^ 
cedit sfttereffe y^liich is prcftable by Exccittors : And it he had in le^efouftie 
granted a'Difpofition of Lands, ind thereafter having Infeft ane other ia 
the fame; he had become incapable tofuliii the obfigeiinents thereof, botb 
his Heir, and Executor would be lyahlc for damnage and inwseft ; and 
^ere is the fame reafon in this cafe, the DefunS: as to burdenit^ and dii^ 
pofeing of his Executry^ being in. the ianie coiidition as if be wiere in lei^ei 
foufiie. The Lards before Anfwer thought & to' try^ if the Rifiht was la 
truft, andiftherehadbeenafoniierBack-bond>whichthePuriucrs Step-. 
Mother had deftroyed as was informed^ and certaiaoiher ctrcumftances. 

Cibfon Clerk. . - . 

■ « .» 

D* 158. Lord Maxwel contiu Tennents of Duncowi 

16. Feb, 167a . > 

FOufd that the Defence rpon the Ac^s agaihft 

thefe, who, during the dependence ofProcefc, invade or wound tb^ 
adverfe partie, who by theiaid Afts tyne the caufe and forfault their inter- 
eft in queftiop ; being in effect penance ' and founded upon delinquency^ 
may be proven even before the Lords ftout de Jure, as to Order and Rati- 
habition :. which was alleadged coukl not be proven by Witneflfes to im* 
port the lofs of Heretage. 

Di 159* Cornmfiaries o( Edinbur^ contm the Commjlaries bf 
^ Breichen ij. Feb. 167:2. 



( .Pj ' ' ; ■»• 



Ttiere being a cothpetitiori betwixt the Copwniffars ofEMnturgh and 
tht Commiffars oiBreichen^ tawhich^ofth^ntlleconfiriBatioQOf dae 
Earl of Pdnmures Teftament fhould betong : the fold Earl having takea 
a Houfe and flayed a whole Seflion in Edinburgh with his Lady Childrea 
and Familie^in order to the breeding of his Children and other occafiooes ; 
and having died there : • ' ' 

The Lords preferred lAicCommiffitrscSBrekhen^htin^^ 
lace \yhere the faid Earl had liis principal dwelling and his intereft and 

iflate. 

■ 

... - ' 

D. i6q. Lady Mihetoun contxz Sir John Whytfurd. 

^o. Feb.' 16^1, 

, .... 

IN the Procfefs at-the inftance of the Lady Milnetoun affain(S: Sir '3fc/&i» 
Whytfurd'^ the faid Sir "Johff^fb^v the Procefs-had depenS^d long and all 
c,ndeavours to delay and prevent a Decifion,havinginfifted upon a RepnH 
fcatx)r, upon that head,that the Drdyes WittnefTes were corrupted : If tpoi 
Alkdged and urged by many arguments,that a reprobator upon the ground 
fbrefaid after fcntence inforo contrAdiHtmay which is the greit feCurity of 
the People, could not be proven but T^r/pro veljuriumnto: AndizQ/QAvAm^- 
iv the Lordi Found that it was only probable that way ; and yet this day 
tat L(?r^j having again ordained the caufe to be Debated^ as to the 
point forciaid anent the probation of corruption after fentence obtained ; 
they retraced their former Interloquitor; and Foundy that ReprobatOFS 
upon the head forefaid are recei^eable ; ajid probable/rc^i^r de Jure^ after 
Sentence. 

Thefe 
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. Thefe a<guOient$ were wged both«ttheBirr,aftd in the Debate among 
i^Urds^viz^ Thtt Sentences «/»•* are the great Security of the People ; 
aiijd if thefe ffaould be conveiied^pon pretence (^fuch pergonal e2(ceptK)ns 
agtiflft WttodTes* there fliould not be a period of Heas and Procefe. 
. B» Upoa the confideration forefaid fnany exceptiones, which are ad^ 
mkted before Antenoe even after Litifconteftation, are not recievcd after 
fentencc-, v. %. fXt^ioMS mn/ifer ^ittittttrs mI mitiam ; and ex ififirume;^ 
tis mvit& tt^if. 

J, PrefcriptioD being tbs great fecuficy of the People, w idmmafwt in- 
im0, fliould be weakened ; if after Decreets ifi foro founded upon 40. 
yeart purchafc; die fame Ibould be convelled upon probation by Wit^ 
neffes; that the Witnefles upon whbfeTeftimonie the Decreets proceed- 
ed were corrupted. 

4. . There flKMiId beprdgrejfus in'mjiftitm if the Teftimonies ofWitnef- 
fes fljould after fcntence be reprobated by other WitneiTes: and afitr fen- ■ 
tfeftce in the Reprobator, tte Teftimonie of the reprobatorie WitneiTes 
ihouid be reprobated by others ^ &[u in m^nitum, 

<, Reprobatofes were only in ufe, whentheDefignationofWitneflfcfc 
bewrc they declare, from their duelling and vocatkai and other circuo^ 
fiances was queftioned as felfejwhich being obvious ana eaiie to be knoweo^ 
•It is not to be prefumcd that the reprobatorieWitncffes will dedarc fiilfelv! 
anent fuch points which may Ije eafily tryed : But the Cormptioii of Wii^ 
fteffes being ane occult atod unwatrantabl«i praaice, it is not to be pre- 
fumed that wimeffa were prefentand confcious; aadthe reprobatorie 
WitneiTes nmy be fuborned and deckre &}fdy «w/iv>»«. 

«. Our Law is Jealous ofProtation ^y Witpeijp^ they beiitgibr dM 
Ittoft part "uikt ferfvM and yet habiUi : and Writes cancot be taken away 
by iuch probation; and Sentences mf&roarc f(r*ftm:^fii6lu4<^fafttm'i 

7. By our praaique di^d ufimm cannot be queftioaed fofijetutmuni^ 
6)obythecomon Law and the X^w of oth^ Nations tbey;may: andtfaec^ 
is lels teafon to admit perfpnal exceptioiis cemrs *efits to be prav^a by Wit* 
neffes: . . . ' , 

S. As to the Immtoodufn^ That a Door iliould bq opened to Cofru^ 
tion, if thcTeftimonies ofWitoeffes after Sentence, fliould not be qucftion-* 
I4)fe upon diat head: It is eafily Anfwered : Seing WitneiTes may ibe pur* 
filed CriminaUte and fcverely runilhed, if they may be difcovered to 4uv« 
bceA Cormped or feilfe. J^ores Cunimghme ^ Urmnth akeri Msktmie & 
Httfer. 

r 

i). t6i. Mr. Jtimes i^ett/cotttta the tAdy Dundie. 

AKf Inftftment granted to the XA&vpmtik by her H«sband» in re^ 
com|)enc6 of a former provifion fhe had by her Contra^ of Mariaw 
and which The had renounced; was queftioned by a* Creditor- who aUo was 
Ififtftt uponthatground^hat the Ladyes Right was bafe: andtlioRightt 
granwd to Wives won their Contraft of Mafriageyor after Marriage u5ieo 
fliey have no provihon, or in recompence of forma- provifiMies; are fut 
»iiiBd albeit bafe ; becaufethe Husbands pofleffion is 5ie Wifoj pofleflkm 1 
ytt the Right inqueftion ought not to befuftained qponthatgroundi In 
fcTpdd lltt Husband was not m natural pofteflTion ; the Lands being lyfe- 

R r r r rented 



■ _ ■ ; — ■ 

66 Decifions of the Lor is 



rented by his Mother ; and by the Aft of Parliament,thc pofleffion where* 
upon bafe Rights are fuftained is only to be underftood of natural poli^ 
feffion : The Lc^ds preferred the Lady ^d repelled the faid E>efence ; upon 
thefe confiderations,that Infeftments given to Wives in the cafes aboi^ci* 
mentioned are conflrued to be publick and are not perfumed to be frau- 
dulent : And Wives are not m the condition of other Creditors who may^ 
perfeft and make their Rights publid; whereas Wives cail do nothing 
thcmfelves ; and it is to m prcfumed that Wives are provided by their 
Husbands: So that thefe who are to acquire Rights from them oi^ht to 
enquire if their Wives be Infeft; fpecially feing, fince the AftofParli- 
ament i6 1 7 anent regifhation of feafings, they may eafily know the fame* 
Cuni^hdmt &c. and Tor the Lady, Lockhsrtzxiii Lermcmh. 

D. 163. Lord Hattoun contra "Paterfon. o. i . Feb, 1671.. 

THE Lords of Exchequer having given the Efcheat of tbe 
Laird of Cmme Cdrndgiij to Andrew Fsterfon : and the Gift being 
affigned to the Laird oi Ajtoun by the laid Andrew \ a decreet was there- 
upon obtained againft the Reprelentatives of the Earl of DufuUe^ for his in^ 
tromiffion with the Goods belonging to theRebel,wlwreupon Adjudication 
or Compryfing followed of the laid Earls Eftate in ArgyU^ which was 
Difponed by the laid Laird of j^w^ to the Earlof ^r^/p; Thercafer my 
TUovdHaftouff Thefaurer-deputc having gotten a fecond Gifi:; purfued the 
the faid Andrew Paerfon before the Exchequer upon that ground, That 
by A^sot Exchequer it was Ordained that no Gifts of Efcheat fljouWjpafk 
without Back-bonds, and thQ Clerks are Difcharged to give out the feme 
otherwaycs; and neVerthelels ,viis & modisy the laid Andrew had furrcp* 
titioufly aottcn out the faid Gift; and ought to give a Bond that being fa^ 
tisfied ofwhat he can pretend to be due to him by the Rebel, and of die 
Expences m pafling the Gift^ he Ihoald denude himfelfin fkvours of the 
fecond Delator : And that ir fliould be declared that the faid Gift Ihouid 
beaffeacdwith thelaidBond; as if ithad been given d initio: And ac- 
cordingly theExcheoucr did decern and declared: Whereupon the Thclau* 
rer deput purfued a Redudion of the faid Appryfing againfl At^tounznA 
the Earl otArgyl^ upon that reafon viz.. That the faid Gift, which is the? 
ground thereof, is reftri£ied and qualified, and that the faid Andrew Pster^ 
Jon is folly fatisfied of what is due to him. ; \ . T 

h WAS AUedged for the Defenders,that the Gift was pure and fim|>lewidi- 
out any Back-bond ; and therefor the Afligney finding it was fuch, and 
there being no Back-bond upon record, was //ii tonafSf to take a Right to 
the tape*: AndtheXaid Decreet of Exchequer being fupervenient, and 
res inter Alios d^a, could not beobtruded againft a Angular Succeffor, but 
the Purfuer may have aftion againft the Cedent : 37pf L^rir Repelled the 
Allcdgnce, and Found that the Decreet and Back-bond do qualifie the 
Gift both as to the Donator and to his Afligney. • 

The faidDecifion appears very hard upon the grounds abovemeotjoiied, 
and becaufe Back-bonds are only perfonalobligements upon the Granters 
and do not qualifie Rights, being extra Corf us Juris: And his M^qefiie^ in 
granting Gifts of Efcheat fingle or Liferent,is in no other cafe than other Suf- 
periors ; as Lords of Regality having Right to fmgle Efcheats, whofe 
Gifts cannot be qualified in prejudice of a fmgular Siicceflbr j but by pro- 

viuoa& 
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vifions contained in the Body of the Right : and the import of Backbonds 
is oi^y^that the Granters being fatisfied fi^onld be comj[)table for the fupei^- 
plus; but there is ncM: thereby any tyc upon them not to difpofe upon die 
latae, being comptaUc for the pryce or value of that which they difponc* 
Colingtoun Reporter : Having heard the caufe at the fide Barr; | 

I 

m 

Dk ifij* Blair contiB. Blair. 23. Febi 1671. 

WItneifes being examined before Anfwer ex Officio: It was defired 
that feiog exfaffo oritur "Jus^m^Si the Lords being unclear to decide 
in Jure before the point of fad were cleared by probation ; and the point of 
Law and ground ofthcl^ Dccifionisto arile out of the probation ; and 
therdbre they may fee and debate upon the fame: which was refufedj feing 
piblicAtio Tejtimonwrum by our Law is allowed in no cafe bUt in Improbati^ 
ens ex qudjiiom falfi. Mckenuc akeri Ldckhart &c^ 

» • * 

D. 164. Ndlfon contra Elizabeth Arthur, Eod. die. 

♦ 

EUzJieth Arthur Iseitig charged upon a Bond granted bv her felf ; fuf- 
peiided upon thatreafon,tnat fhe was cled with a Husband the timd 
of the granting thereof: J/ ms Anfiveredy Ihe had 9.pecalium and Efcite fct* 
led tipon her by her Father in thcfe Terms, that her Husband fliould have 
no inteteft therein ; but that it Oiould be manadged by advice of the Froinds 
iiamed by him for the behoofe c^her and her Children : And that the Sum 
ehdrged for was borrowed and employed for her ufc. 
The Lords Founi the Letter^ orderly proceeded. 

P. 165/ Lady I«5^oii ooritra liephutn ixoii Creicbfm: 

13. June. 1671. 

Abecteet beins recovered before the CommiBars ^ Edinbu^gby ti thd 
inftance of the Lidy Lugtaunj a^ainfl: her Grandchild 
JF/^^r/^e Daughter to the deceaft Laird dLAdnfioun^ Modifying 400. 
Mtrks Yearly, for Aliment of the (aid . . Hefburney by rfio 

4Mtce of ij» Years fince her Birth : The Loris in a Redu£tion and Su& 
penfionot the faid Decreet, modified the Sum thereincontained being 
350oJ4fer*Jtothe Teathpartofthc Sum of 30000 Aferiri ; which was 
nientioned in the {aid Decreet, and confidered by the G)mmifiars as die 
Efbte belonging to the laid He^hurne : Sx) that in refpcft and ujjion fuppo- 
fition of die tame, they modified the faid Ahment: And by reafon the 
fiiid Eftate was intricate and litigious, and poflBbly could not be recover- * 
ed: The L(?r^ ordained the Purfuer to Affign the Tenth part of the lai^ 
Eftate ; cEiot exceeding 3000 Merks ; which was done upon that confidera* 
tion, that the Aliment was modified in rcfpecl of the faid intereft : And if 
ex eventu it fhould be Found, that it could not be recovered, and that (be 
had no Eftate ; it were unjuft, that fhe fhould be Lyable perfonally ; her 
Grand-mother being obliged, at lealt prefumed to entertain her ex fietase 
materffOj if flic had no Eftate of her own. Mo^ro Clerks 

' D. 166. 
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D. i66. Grsit contn Sutherland. I ^, June, 167a. 

* • 

TWo Owners of a Ship being obliged by a Cootraft to Tranrport 
Goods to a certain part : Tne Lards fuflained Adion againft one 
of them mfoliiumy far implement of the Obligeihenfs in the Coritraft being 
faki which is indivifible ; and they being jocii & exercitoreSy fo that the 
Fraught might have been payed to one of them ; and e»d€m nuiom any o&< 
of them is Lyable, and may be purfued infolidum. Gibfon Clerk. 

2). 167. contra tod, die* 

THE Loris Found, ThataDedaracorc^Right, wfuch ought to bo 
upon 2 1 £)ayesJ)eing prlviledg^ by aBUl which is ferieuio ftttmtis^ 
ihouldootbefulhinedbeiugexecuteupon a {hotter time: And Ordained 
that the Writers to the Signet fbould not iniert in Bilband Summonds « 
priviledgedifpenceing with the Law, ^xA^t foUnnes inducU diereby in- 
troduced in favours of Defenders, under the paineof 100 Merks for the 
firft fault; and deprivation for the fecond; except in cafes which by th« 
Law are priviledged and named : The Prefident^ Advocate, and others 
of their number, to meet and confider what thefe fbould be. 

D. 1^8. Benderfm contra Henderfon, ao. June. 1^7^. 



^ The LorZ Without further probation did Improve and Decern ftt04ui 
the Ddender; inrdfped herefufedt» abide by the Truth of die &aie. 
Gihfon Clerk. 

D. 169* Or^oiHa^oun contra Forbes 9x16. Undfy.: 

eod. die. 

TlTWUtiM G/ipiif Hitjffioati having granted Bond to XJiuf/fV ; and the fidld 
'^ Lihdfftji havirtg Ai&gned the &me to hit Daughter ; Thefaid W4Uigm 
Gr^r Sufpended upon a double poindins, aeunft thefaid Affigney and «- 
Creditor who bad arrefled : It was J&dgei for the Creditor, that the 
Affignadott was made by aPather to a Dai^hter, to d^nud Crediton ; 
Sf n^M Jftfwtred, That the Father by Concran of Marriage wasobligedy 
ibcafe there fhould be no Heirs Male betwixt him and the Affigneys Mo* 
thci'» to pay to the Heir or Beira Female at her age of S4. yean 40oe« 
Merks ; and until then to entertain her: And that uw Afligney being the 
fole Bairn <^ the Marriage, her Father had given the Affigoation hr^bid 
Ibr implement of the &]ia obltgement. 

Tht Lordsy having confidered that the provUion by the Contntft of Mkp- 
riage in favours (rf'aie Daughters is only in cafe there fhonld be no H^n 
Male of the Marriae^ and that the Father fbould have other Heitt 
Male of his Body ; to tint die Daughter fhould not fucceed to tbt Efhte ; 
and that bothjihieFather and Mother are yet living , and of that age that 
it washottobeexped^edthattfae Father would have other Heirs Male of 
bis Body by an other Marriage ; and his Daugbter was his Appearand H«r 
whatfotpever : Therefore they Found^ diat the cafe of the provifion in fa- 
vours of the Heirs Female did not exift, and preferred the Creditoi*. Lxk' 
htirt and BMnermtm for Lmdf^. Bernie &c, for Forbes. Gibfon CI. 

D. 170. 



of Council and Seffion 6q 

D. 170. F<?r^«/Son contra ai. yjwi^; 1672* 

'Y'HE Lords Found, That a Pame being Ixrithin the C6unfi*ic,tht time bf 
■* the citation upon the firft Sunimonds, and fometinic thereafter ; and 
goeing out of the Countrie before the fecond Sunimonds,could not be cited 
at the Fear and Shoar of Leitb upon the fecond Summonds} without a war« 
rand in: the £dd Sununonds to diat efifed. 

p. 171. The Laird oiHermefimn contra Cochbttm, Edd, diei 

'T'HE Lords Found, That in thecafb, and in all rime colhif^^wliete Wit« 
•*■ defies are adduced before Anfwer, they will cmly allow one Term : 
j(b that upon any Diligence, they will admit no Witneffes, but thofe who 
are cited by the firft DiUgence. Mr^ Thomas Htjf Clerkt 

D. 17a. Ramfx^ contra Carfiairs, eod. die. 

A Father, ia bif Contra^ of Mamage, ^iog obliged to provide thd 
Heir Femak of the Marnagc* and to pay to her 99000 hi. at her 
ageof x$ years: and until theo to entertain hcr^ the^ being only one 
Quid and Dadgbt«r of th? Marriage, (be and her Husband Purfued the 
lather aod his Curators, he being iiviau^, to pay the faid Sum. // wss 
Jn/mrettf That d» laid Provifion bring only payable to the Heir Fe- 
mak, the Purfuer neither had nor could purfuc upon that Chia£ty and In- 
tsreft dureing the Father's IM i fpecially f«ing both be and bi» Wife the 
Purfucxs Mouiery wcretivii^ and of thatagie, that th^y mav hav^Heit^ 
Male of the Marriage, or other Daughters : And if they (hould have Mate 
Children, the Cafe and ContKtion ^f^Provifit^ would 4^ir<i'<, and not 
Quft ; and if they ibould hav@ moe Daughters, the Purfuer could not 
have Rigbc to the whole $um acdaimfd it vm Repljedy That the Fa- 
ther was in ef&d cwUiifr ^mrfms \ and the Puri(icr»'^ould find Caution 
to refound, in either of the &d Cafes. 

The Lords Fou4td the De&nce relevant, and dwt fuch Provifions beii^ 
fettied upon Heirs Female, by reafon ^ and in cafe of exclufion of the 
Heirs Female of the Marriage, when Lands are entailed to Heirs Male, 
and there are no Heirs Male of the Marriage; The Term of Fayimnt 
could not be underftood to be durtng the Marriage. Str/uhurd Reporter 
Gdfim Clerk. 

D. I7g. WiU\am Sandilaxtds contra The £arje of JJadington, 

Ejod. die. 
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T^Momds tbe firft Earl ofUadington having Difponed certain Land$,wit» 
abfohite warrandice, in M90 \6io : The now EmtIoJ Hadington was 
purfued as reprefenting his Great prapd-fether, to warrand the faid 
Lands from Aftrlftion to the Miln wh^eunto they were aftri^ed, 
before the BatI of tUAington Difponed the fame : // w^r M* 
' ' edf That the Warrandice doth not extend to the cafe'of SeiVitudes, 
IS Common Pafturage, Thirfege, and luch like, which are not la- 
and may, and are prefumed to be known by Furchaflers, who 
■ Sfff Qugbt, 
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ought, and do ordinarly enquire and inform therofelves concerning 
the condition and burdens of the Lands they intend to purchafe : fpe* 
, cially in the cafe in queftion, the multure being not exorbitant : b 
vfAs Re^ljedy That in J^w where ^<<iw, either r«/if 4, orurkMU^ ut mi- 
ma maxima^ are Difponed, they are Difponed as Liber a : And that the 
Lands in queftion are fo Difponed, it is evident, in refpeft the Warrant, 
dice is abfolute, and they are Difponed cum moUnJtinis <^ multuris, b 
was Dttflyedy That the Romans were in ufs to Difpone either fimply, Or 
cum ifia adje^ioM!,fr«dia ut oftima maximay the impoft whereof was, fervi- 
tutem non timber i : But where Lands are Difponed fimply , it is conftru^ 
and prefumed in. Law, that they are Difpotied taU4y and fuch as ttey are; 
And with fuch acceffories, either as to burden or advantage as tacitevenim 
unt ; albeit thcfe! be not expreft ; as Servioidos cithecAoive or Faflive ; 
and as to the Warrandice,^ it is of the ordin&cy StiJb without mention of 
Servitudes; and it appears from the ftilc and conception of the ordinary 
claufe of Warrandice, andthefpecialitythemnmBndQned, viz.,. Wards, 
Non-entries, Inhibitions, Appryfings, &c. That fuch Incumberanccs arc 
onlv intended, whereby the Right or Poffcflion of Lands, or the Mails 
and Duties, or any part of them are evifted r Whereas in the cafe of A* 
ftriftionthc Heretor doth enjoy his Lands and Duties of the iame entity: 
and feing his ^Qrns muft be grinded,it is not a material pretudice,that they 
Ihould be grinded rather at one Miln than ah other : and it appearsby the 
Difpofition, that it was not yi^«w and treated, that the &id Lands fhoukl 
be Difponed ut ofiima maxima ; the Warrandice being in the ordinary 
terms without mention of SciVitudes : And the Claufe 'mw moUfuUtiiS' a 
only in the Charterand Te/iemUs^dts ex jtUo^ and imports only freedoni 
of Thirlage as totheDifponer. 

The horisyx^vi the forefaid Debate, Attd that the &id Miln was a Miln 
of the Barony dlTorfhicheny whereof the Lands aftriffed are a part ; and 
that the, fanic. were aftrided hc&xt thsEarl cf Ha^gton acquired the 
£une ; they Fw/wtthe Defence Relevantand Aflbiizied. 



D. 174. 



Creditors ofTarfaffte contra. Kilfangs. 



O ^HE Lor is upon Debate among themlelves, were of the opinion, that 
^ a confident peffon having got a Difpofition from a Debitor ; may at 
the Debitors defire fatisfy fuch Creditors as bethought fit, there being no 
Diligence done by other Creditors : And as the Debitor might nave 
done fo himfelf, fo the Trufl:ee may do ; And that it is provided fo by the - 
Aft of Parliament. 162 1. 

They Fo^ni that, the Truftee, if he sot any Eafe by compofition, 
Ihould apply the benefite'thereof, for fatistaftion of the other Creditors. 

htm. That he cannot make voluntar payment in prejudice of a Cre- 
ditor who.has done Diligence. Gibfon Clerk. 

D. 175. Kilbimj contra Cuninghame. 24. July. 1673. - 

IN an Adjudication upon the late Aft of Parliament : The Lards modi* • 
fied the price to be i8. years purchafe,- as to the certain and confbnt 
Rent y and 9. years as to cafual Rent of Coal Gilfon Clerk. 

D. ij6. 
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D. 176. Murray contra The. Tutor of Stormount, 

BY a Contxaft of Wadfet, the Wadfettcr being lyable to comptfor the 
excrefcencc of the Duties more than fliould latisfic the Annualrent ; 
- The Lards^n a Proccls for Maills and Duties, fwn^ the Exception Re- 
levant, that the Purfuer was faosfiedof th&Sum upon the Wadfet^bf 
his Intromiffion^ without Declaraton ' 
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J>. 1 77. : K^ CQiitra Rtamm^j eod. qjie^ :^ r. . 

h%EL^ds^^3Jl,^^ Eiarl of B^S^^^i bein^^ fettfed 

r: upon the LoFd Farrefiers Son by Afl: of Parliaroc^- he pouldj^ot have 
It hut cum fudcau/dy andtheburdenof his 'Debts. '. ,^ f.. , ./!^/. , *!;^ . r 
.,. .//^, Thf^JFoundj Thattbe Earl, hayi^^*mertam^^|^^ Gi:aj^a^ 
thePiyfuer, was to be prefiimed to have\oorie it ex ^ fietaie Uvifa -^ 'the 
Eafr being a generous pcrfon^ and having an opulent Eftate; ^^4 his 
<5wnd<l^^ J^ npthi^ /or the tunpt , but the Pebt iii qucftion^ 
whereof the AnnttalreQt was providect /aiid ^belgnge^ to liis Brother. 

Monro Q\zv\iA ., , -. . , / , 

JD.. 1 78. ., Auditors of. Hugh SihcUircotitti AnnmdaUv' 

^(^vjuly. 1675. ^ . 

fTp?/£ Li^ri^j Fw/?//, That a Compryfer upon J>this anterior to the*De* 
'•^ bitor's Rebellion, being Iiifeft before Ifeir and Day,, is preferable to 
j^e Donator of the Liferent Efcheat^. IS/k.Thpmi^sHi^X^l^^ 
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jD. 179. Mr. John Bayrt cotiti^ Cawii. eod.:(Ue/y^v' .' 

T^H E Lords Foundj That aTack being (Jueftioned as antedated tdbb* 
viate an Inhibition, w^s fufpeft being rafed ib the Date ; So that dif^ 
feipe ftemed to be vitiate^and ah other year fupcrinduced : And ther-efori 
was not a valideand probative Writ in prejudice of the Inhibition: un* 
lefs.it could be adminiculate byfome Ajdminicle before the Inhibitioif^ 
tAi.Thomas H^ Gkrk. 
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D, 180. , . 'i.^June 1674* 

1^ H E Kings Ma)efty, having by two Letters to the Lords of SciE# 
' on^ prefentedMr. David Balfour ofEorrety and Mt^ThomasMur- 
r^^both Advocates, to be Lords of the £^17: It was moved by one 
of the Lords, thatfcing by the Law and Afts of Parliament, diefewho 
are to be admitted to be Lords of Seffion, fhould be tryed ; Therefore 
iheTryal fhould^be fuch as is intended by the Law.; the y.ery Notion of 
Tryal importing, at^eatt a^ierious, if not a ftrici:*nd .exaft way of 
TryaL -. 

This was moved, becaufe the way of Tryal had become of late fo per- 
^ftrndprious, ztA' diets caufa^ that it was ridiculous, and in effed a Mock- 
Tryai : Some of the Lords being appointed to examine thefe who were 
flamed by the King, and after they had asked fome trivial Queftions^hav- 

ing 
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ing made Report, That they found them qualified ; albeit it was not on- 
ly known to the &caminators, but to all tne Lords, and notour to die 
World, that they were alt(^ethor Ignorant both of Law and Pra£^ique j 
V and did acknowledge it themfelves, not dareing to expofe themselves to fit 
in the Outer houfe as Ordinaries ; ^y prevailing wiu others ot die Lords 
^to go out and officiate for tfaem asCurats. 

1 . It was urged,that the Efiates had confidered the looereft of the King- 
dom ; all Eftaoesban^ concerned in that Judicatory, thatthc Lords fhooM 
be Perfons of great Abilitie and Int^ri»r, feing tbetr Lands and Fortunes 
and greateft Interefts, are the Subjea of their Jurifdi£bion and E>ecifions: 
and therefore it was provided by divcrfe Statutes and ASts of I^rJia- 
ment) they ihould be qualified Perfons, and found upon Tryal tx> b^ 

fuch. 

2. ^& Maiefties Letter required, that die Peribns tK>v named>Ihookl 
be oxajnined eflfeftually. ~^ 

3. ' By diverfe A^ of Sederunt, and in fpedal one upon the TOoat 
Letterj for' die time, the way of Tryal is prcSbribcd, which is ou^ 
exaft." . " 

4. The Oath of Admiffion, that the Lords fhould be faithftd, has^ and 
ought to hatelftftnence upon sdl their Adions, as Lords of die Seffioa» 
that they Ihould be done faithfully ; and the Tryal of Lords for die 
Reafons fore&id, being an importaM AQ. of Duty, ought to be doQt 
£titMilly and fincerely, and cannot be done odierways without breach 

of Oadi. •■ ' 

5. Xo pretend to obey the Law, and the Kings Letter ( which re* 

auireth an cflfeaual Tryal 5' in a way which is lupcrficiarjr, and evi- 
entty ineffeouai; it is a Cheat, zrx^Cmtmvtiith Legis-, which in odiers 
is hatefial, but in Judges, who are JnftftrtefJuriSy is abominable, and in- 
confiftent with the Honour and Integrity that: would be expected from 
the Judicatofy. 

. ^. Iftbene were ao Tryal at all, the Lords would be pailive, if Per* 

ibos iiBtqnialilied Should be named j butbevng enioyoed to try ^^:tuai- 

. ly« if dief receive them widaout an of&ctiial tryat they are not free ef 

bUpie; and are accomptabie to God, and his Majefty , and to the fit' 

To all thcfe Reafons, It wds Anfmreiy That at th» time die way 9tTry-^ 
al that had been for a long time, fhould be continued at this tune; and 
that the Motion was upon fome def^n. < 

The Mover did pui^e himfelf upon Oath, that he had no Defign, but 
to do '4[uty i and dkl atteft the Prafident, tott before diis occafion tbejr 
bad fpoken often to that purpofe: and did reprefent, tiut ^ is die 
ik time toput «be Law and Statutes ia caDecudon ; Toe Porfinsmiqcd 
being Advoc«s, and Perfons pre&raed to be able to undergo the TmJ$ 
fbttiot it <:annot foedmug^ that there isanydiiflgef Di^n agiainfttaetr 
Pei^ms: That it cannot be denyed, bmt the iate way is abufive; and 
trntpfukas 4rr«ru, or jiafuiy cannot be Aoughtaji^ pieaded to be ci^xiid: 
That in the Year 1629. the Lords by an Aa of Sedersutt, had itoesr- 
ed and ratified all the former Staaites aaeot die Tryal and Aduuffioa of 
dieLords; and ordained them to beobferred; Thsttiinoe tjmtioietfae 
Troubles ii^erveened aadandniied loog, fo dot PiiefodpiiQa«aiuoi; he 
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preteoded for an abofe whicti had occafioned fo gtisat prejudice and 
clamour. , ^ t 

V If was Qirrycd, That the- Examitiatronftiould be as it has bccii Of late : 
andypoa the Report, of G^^i/ivi and Cfaigie, f appointed to examine 
them) they were admitted: GosfoYd was of Opinion that there Ihould 
ibe ahoiher way of Tryal. 

D. 1 8 1 » Bogie contra The Executors df the La(fy Oxeizford, ' 

TH E Exectitors.of die Lady Oxenfotd^ being purfued at the inliance 
of a Legatar, did in the Compt before the Auditor, give in an Ar-» 
ticlcoPDifchai^e,^/^. That the Expenccsof a-Pfocefs at the Executors 
inttancc fhould be allowed ; Jt spas Anfmred^ That if the Executor had 
not puHued that Pfbcefs, there was as much free Gear as would have&r 
tisfied tte Legacie, and the Exetutor had not prevailed : and if they had 
^revatledy the benefit would only have accrefced to the E}tecytor,and not 
to the Lcgatars ; »nd therefore ftnes quern emolumentum^ &c. and feing 
tlwy would have had no bcnefite, they Ihould have n6 bis by the 9 vent 
of that Procefs; . - . . ^ ; 

: Tbt Lards found , That the Executors,' tiivihg ptdfecuted a Procets in-? 
tented.bytheDefuna, did their duty^; and offiiium fhould not be ds-, 
fMofum .and therefore die Gharges of that Proccfs ftibuld not be upon thei? 
own accompt, but Ihould be flefrayed out. pf the Executry : but fo,that 
whfefe Executors Mye no benefit by the Cohfirtnatien, but are either Cm- 
pie Executors, or univerfal Legators, as to the fuperplus, particular Lega-, 
cies being payed, if there be afsmuch ExecutrieaS will fatisfie fuch Ex- 
peaces, and tli« Legjacies; die Legacies ought •to be ^yed intirely, be-i 
fore the Executors haVc any benefit ; but ifthe Executrie will not amount 
to fatisfy the Charges,andparticular Lqgac;iesyj:he Charges are to be fafisfy* 
cd, ana the Legacies to be abated proportionally, and the^ Executor is to 
|iave BO benefit: >ut ifjbe be a ^;>artiailar Leg^ar, he is to be confidered 
with the reft of die-I^atars^ and to Iharc with them proportionally. 
l^/2'i^awr4f H^ Clerk* C(>uckided caufe. r 
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p.VSif HeJenJ^rexontX^ John Law. d.June l6j/^, 

A ^^^^^ being pUrfued, ^ Executor to her Husband, for a "Debt: 
X\ alledged,ihe vyas oiil)r jS^ecutov Creditor for payment of 2400* 
l^erks, provided to her by Contraci: of Marriage: It ms Anfmered^ That 
the Debt was fatisfied, at fc^coippep i|n fiift faras flie was obliged 
by the lame Conlra& to give m the Etefund (jotods and Gear, to theva^ 
hie of 2400. rn^h^ which JDbe declared fhe l?ad //i fmr^ Mdpnny iporth^ 
JtiU WAS mrfh the jame\ ( which are the Words ) qnd obliged her fctf ttf 
put him in Poffcffion thereof. 

• The Lords Found , That the Husband having lived only 9. years after 
the Marriage;; becaufc of the.prefumption that he had been hlentallthe 
time, anihad not craved nor declared the.faidSum to be refting; It 
was therefore to bo thoughtji thiat he had gotten tile Goods, and that the 
Obligeii^eot was fatisfied: andyet they thought, that there being fq 
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much confidence betwixt Husband Rod Wife, it were hard to put her 
to a full Probation : TJicy therefore Ordained her to give her Oath of 
Calumny , that Ihe. bad fadsfyed the OUigetnent; and to adduce feme 
Probation and Adminicles to prove jdiqitMter. Mr. Tbomts iUj Clerk* 
Concluded Caufe. Mr. Koi^vr Hog alter!. 

In the fame caufe, it bdng fiirther alledged , that the Huband had 
payed for his Wife as much Debt as would exhauft that which (be had 
It with her; and io that ihe had not payed it eflfedually. ' 
Lords founiy That if fhehad put him in Fpffeffion of the Goods 
conform to the Obligemeat ; and that they were tier own, at leafl: that 
£he had a Right or coloured Title thereto, that (he was neidier l3rable 
to warrand, either as to the evidioncrf' me Goods, or from any Debts; 
feing the Husband taketb bis hazard, and io Law is lyabk to the pay^ 
ment of the fame. 

Some of the Lords thought, That albeit the Husband be lyableto die 
Creditors of the Wife, whether (he perform h» part of the Cbntnid qJT 
Marriage or not, or whether begot anything wim herefte^hially orooc; 
yet it were very fit to confider me quality dfthe Debts of the Wifi:^ al- 
ledged payed by the Husband ; for if they were fuch as the Wife coudd 
not but Know, when Ihe contraded Gooos of the value foreiaid, and yet 
fliedid conceal them \ it were a I'raud and Cheat to oblige her felf to be 
worth and give, to her Husband, Goods extending to 2400. mrri^/, wfaea 
file Jcnew Im was fX)t worth a Groat, her Debts being io great a» to e* 
vi£b the iiune. 

Theyconfidered, that in this cafe flie did not difpooc any Goods in plo^ 
tiailar,but was obliged to a generalitie, viz.. That fhe was w(»th Goods 
d'thatvalue; andnie cannot be laid to be worth in Goods the laid Sum^ 
her Debt being emiivalent: Sdog Anm are voderfiood i^it dttkffu» . 



D. 185. 



Sederunt, 
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'T^HE lords thouglit fit CQ make an Ad of 5lfir«ir, and to ii 
'*- it to the Advocats ; to the purpofe following, vix. That when an 
Alledgance is not adinitted, but a joint Probation is allowed beforp An« 
fwer ; if there be any other Alied^uice found relevant^ and admU^ to 
either, litifconteftation flx>uld be underftood to be made as to that Al- 
ledgance. 2. And Ukeways as to that e£fe£^ that the Parties are oon« 
cluoed, «nd cannot be heard thereafter to propone any other Alledga4iiGe. 
|. The Terms being run as to Alledgance not diicuft, they are coo* 
eluded as to the Prototion of it, as if me relevanicy had beeadifcuftbf 
a formal Ad eS Litifcctiteftatidn, whereas^ it is remitted to be confidercd 
a^r Probation, £sing <^a e»ft^ oritur Jur^ and upon confideradoa 
of the orcOmftanices alter Probation^ the Lords have more deamels to 
dotecouoc Rc;}evancy. 



D. 184. 



contra He^urn. 7. yune 1674. 



'T'HE Apodiecary Pariek Htfbmrtf his Son, being purfned as ^nced^ 

•■- for Tituio LttcrdtivOf for a debt df his Fathers, upon that Ground, 

that tho the Right of Lands granted to him by his Father, was befixe the 

Debti 
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of CouncU md Sefsion, y^ 

Bebr; yet it was revocable, and under Heverfion to the Father, upon a 
RoTe oobl^ when hecontnu^ed the Debt lybelled. 

The Lords alToilzied from the Paffive Title foreiaid; but rdervcd Re 
du£^ion. It appears that the oafe was not without difficulty ; and that 
albeit future Creditors in (bme cafe may reduce Aaterior Rights ex c/uhe 
frsttdis ; y;et this is (difficult and unufual : and therefbre it lad been fitr 
to determine that Point, vix^ Whether an appearand Heir , getine a 
Right revocable, and of the nature foreiaid, ihouki be lyabieattheiuft 
im fuMttm-y feusg if the Father had difcharged the reverfion, he would 
have been Socce^, ia refpe£l of the Difcharge after the Debt ; and the 
Son was a Child, aud the Father referved and retained PofTeffion, and 
upon rhe Matter the Father^s not redeeming was a Difcharae of the Rc» 
vvrfion. Actor* ; akeri H»g* Cancluded Cauie. 

D. 185. Cunin^am cxmtra Lees. $,June 1674, 

TP H B Relict of Jiones Detasy alled^g that her Husband had via. 
-■■ Icndy torn her Contract of Marruijge ; purftied his Heir to hear and 
fee the Tenor of it pibvea,'and ofiavdto prove cafum dun^oniiyZi 
fiud is. 

The tarjiii albeit dicrc was no Adminicle in write, fdlalned t^e Sum- 
fflonds; in refpect there is a prdfumfthjuris^ that there arc Contracts 
^ Marriage betwttt Fetfops of any conmeration, ib tlut the Marriage 
was an Amninicle : and th? tfkcc being moerly Civil and no^ I^BoaL 
diey had no refpect to that AUedganc^, that the Procefs ^as: after the 
Hu^vnds dtceaie, and fome. 7 or S years after the deed^ 

P. 1S6. , : fatm coaltaL StkUng. eod. die. 
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SIR HtrfSttrlifi^diJrdocK ooDeatM>ed, did bf a Write aclmow^ 
ledge, that die Right h^ had ac(^ed from Do&sr P^tatx^cotma 
llanos, was under Truft, andforfuretyofSums, which he had payed for 
die Do^^ ; whereupon^ Doctor P4/«»*s Soo intsntcd a pocffiit a- 
gainft ^i^^'sHeir to declare the Truft, and forCpmpt and Reckoning;, 
iiiid before Aafwer» Tht Lotdf having' te'dained Witnefles to be Esa- 
Buaed for deanng die Treft^ They Fo*»if That by the Probation • the 
Truftdidaota()pcar, and diac die faid Declaration im LiSfacoald not 
pr^dgehis Heir, unle& diere had been fomeftirtha« cvidcnoe» ^tc did 
Declaratioa was emioed by- the Do^or of bis own accord , and upon con* 
yifi^aodfopBxoneriog hk Confcience ; which did noc appear by d»B 
BnobatiaiD. LaeUksn and Fdcotier. alteri JjuegformscMSZBA Cummuum, 
Ga^Oetk. Coododed Caufe. 
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B. 1^7. hufy S^^erfieJd contm Hamihon. 10. Juae 16 j^, 

« ••• . . . - 

f N die cafe of the l^ ^emeffeUooauz R^t Hmmtttm of #[>tfr4(K 

moMMty riw!L(v<i<l^«^ that die Atledgeance, t^jc That the Defeo' 

der could-notbeLyableas Idtromctter, bccaufedierewas a Gift ^iveaof 

lift Defimfb Efcheat being Rebel, is not Relevant ; unleis the Gift were 
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•cidier declared, or were todie Defender himielf, or thiat he had^kht 
from the Donator : Forinthefirftcafe, he is in condition parallel v^th 
an Intrometter; in the cafe of aft Executor cbnfirmed ; and cannot' te 
fald to be intrometter with the Goods of a Defunft, and boM vacantU 
the Rightoftheiamc being in a living pcrfon/er tiitionem^ and by con^ 
firmation; and a third perfon tntrometting wh^ie there is no Declara- 
tor, who has not the Gift himfelf, nor a Right Wn theDpriator isno^ 
in a better cafe than an Executor decerned : And in the cafeof a Donator 
Intrometdng, or the innxxniflion of any other having Rkbt fiom him- 
there is the pretence dnd colour of a Right in the perfon ef the Intromet^ 
ter, which is fufficicnt to purge vitiouslntromiffion. ' . j 

. They louni in the famectfe, that a pierfon enteringto die pofleffion <£ 
the Defbnfts Hottfd, by waVrand of the Lords: Their poffcffiondf 
the Goods in the Houfe doth not infer Intromiflion, unle& they make ufc 
offuch Goods zsufucmfummntmy ordi&pfeoffuchGoods, asarcnotof 
that natiire \ as Beds, Tables, and fuch like. K<Jkert tUmilton Clert. 

i>. 1 8^8 . Fre^Mers of Linlithgow contra The Commifioners. to 

.. tberarliament.j'2,Janei6'j^.. •> 

IN a Jufpenfipn at the inffance. ofihe Freeholders cf Unkty6rfdirJ' 
. againft their CommilTioners to the Parliament. The Lords pfujifAA 
if the Frorogationw and R Jcfles of Parliament be for a confidemble i^ 
fO tMthe Commiffioncre do br may §0 home,. theCommiffioners ihcmfi 
^'^i?'5iiT^'£.°'-^'S«sdareingthefimc. 2. Xbatifthe^^ 
rogitioh be for a j^rt time, antf the Commiffioncrs having their Refi2 
dcnce at a litdc difbnce, m Edi^urgh, WtJmhgow fhirif ' do or im? 
gohome; they ought nottohaveFoesdureingthattime. ? If there & 
Articles fitting, dUreifag that nnj^'.andtliwJoiiotgo home, thbthiyS 
not upon the Arocles; they Qjould have their Fee?: Becaufe thev 
^conoeracd » know,. jmd inforfai th<tefehres, What is in Agit»ti6a m 
iArocfcs.^ Netfiytb Reporter. ^M^wo Clerk. '-^ • ■ - -• " " 

D;.« 89.; • BaiOy Boid con^^ Store. I^ember-y.i6j\, 
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A/' m?¥PP-?tJ^ ^^^ ^5^' ^ '^ ysas neither Hotogtaph, nwt 
SublpriMM)reWitneffes; but, pretended ko bp fubfcrifcd bythe' 
Grantero Wl«ch|hp.^i^didin.refpectoftfaeGiiftom: .and thatW 
to ?^dTen^ents are in ufe to give and take Difdhargcs without Witneflc& 
And flM,ia the ca^.'pf Writes, Letters, and Bills betwixt Mstdiahts/ 
theLwW/aremufetofuftainthcm, thotheywint Witnfefe ; .andthotti 
IS the lame, it not more reafon in the cafe of Tchrieoto • bv redbm) «f ^^ 

Malters. 



ofAeL(>r^thoughtithardtorccede,fromtheLaw, there being nolimii 
tation orexception in behalf of Tcnncnts; &.6BiLex Ho^dijfin^uit iJ 
nos ; And that tliere is a great difparity betwixt Merchants and 
Tenncwts, Conipts,^ Letters, and Bills of Exchaiige, and other Writs rf 
thatnamrej being fecret Traafactions betwixt Merchants and their cor: 
rcfpondeatsj whereuniw Witncffe? awl other pedbns, neither are ia ule 
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to be, not is fit they fhould be privy: Whereas Difchargesby Matters 
to Tennents are in ufc to be, and there is no inconveniency that they 
Ibould be fubfcribed before Witneffes; and therpis no difficulty to get 
Witncffesto thcni; and if they want Witneffes, and be not Holograph, 
A4aftcrs fnay be prejudged ; It being eafy to imitate and forge a fingle 
jfubfcriptiori, and there being no means of im probation of the fame. 

I). 190. The Town of Innernefs contra Forbes ofColhden^ 

and Rohertjon of Inches andothers. eod. die. 

THis cafe having been Agitated, not without fome heat, amongft the 
Lords themfelves ; I thought fit to give an account thereof, at great- 
er length, than I have ufed in other Cafes and Decifions. 

ThcTaipn oflnvernefs having Charged the faid Robert fan of 

Inches^ andC(?fii?Jw andodiex^SuarSjWho holdtheForrellofDrii/t/>j, and 
other Lands and Milns, and Fifhings of the faid Burgh ; for payment of 
their proportions of a Stent impofed upon them, for theufe of the Town* 
And they having Sufpended, upon that reafon, that the faid Stent was 
unequal as to their proportions, and that the Town had not an Arbitrary 
Ppwer td impofe Stents upon their Neighbours, andPeuars, unlefs there 
were an unavoidable, at leaft a preffing neceffity and occafion relateing 
^ to the good and intereft of the Burgh ; and in that cafe, the Neighbours 
and Feuars were to be Lyable only infubfiiium ; In fo far' as the Patrimo- 
ny of the Town and Conunon Good fhould be fbort , and not extend to* 
defray the fame. 

The Lords (Sir John Gilmour being Prefident for the timd) didby thetr 
Decreet of Sufpcnfion, Find the Letters orderly proceeded ; But with* 
all, did regulate the way of flentingto be according to the method and 
Kules fet down by the Lords as to the future, which are coitained in the; 
iaid Decreet, and acquiefced to by the Sufpenders ; the Decreet bearing 
to be of confent; and containing only a Proteffation, that the Spipenders. 
ibould not be Lyable to any Stent, for maintaining and profecuting Pleas 
againfl themfelves. 

Thereafter, the Feuars being charged upon another Stent, didSufpend 
upon that reafon only, that the ReguJation and Method appointed by the 
Lords had not been obferved t and did intent a Declarator, that the/ 
fhould not be Lyable to Stents;* but fuch asfliould be impofed, in the way 
and according to the method foreiaid- 

Tho there was no other reafoh in the faid Sufpenfion, nor conclufion 
in the fa id Declaratpr, but as is immediatly related ; yet, another reafon; 
was thereafter inflfted upon , both in the Sufpenfjon and Declarator ; 
and they did plead,that they were exempted, and ought not to be Lyable 
te any A'tent upon any itccount or method whatfomever ; by reafon, that 
their Lands, and in fpccial the Forreft ofDrakies^ were Feupd to them for 
a Reddendo and Feu-duty contained in their tnfeftments fro omni dlio onere. 
The Cafe not being fully debated at the Bar, Some of the Lords con- 
ceiving, that the Lands of Drakies were not apart of the Original and 
Ancient Patrimony of the Town, but that the fame had been acquired by 
the Town ; and thereafter had been Feued- out by them in the Terms, 
forefaid for payment of a Feu-duty pro omni dio onert j they were of the 

U u u u opinion • 
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Qpioion, that they could not be Lyabie to a Servitude, QnleG the lame 
hiid bMa cQQiticute,eicber by their lofsfixaentsor otha:wayes;ButfpeQal- 
iv.tn cbiiscaie. they beiog tree by their Infeitmeot, and expre{s CUufc 
tiifHrttti,of lU tmrdcii or Servitude, but their Feu-duty .- And that they 
could be io sio other ca&, than if the Town of E^t^urgb Ihould Fe^ zaj 
of the Lands lately acquired by diem, forlpaymeot of a Duty fro »mtti stso 
on&e : • And yet the plurality of the Lords were of the opinion, that if the 
Town oMild proveand make appear, diat they have been io ufe^ by the 
(pace of4o years or above, to Stent their Feuars for drying their AF^ 
fairs, and Burdens, and Works of the Town, that they ought to be Ly- 
aUe, notwithiboding of the 0ud Claufe fro omai 4iio onere^ And accor- 
dii^y befbre Aafwer aTerm is Afngneo, ^proving the Towns Po^- 
fion. 

In the Mfrr/m, The nM^Emineat of the Advocates, and in fpecialfuch 
as were foi the Town; being diicharged pleading} upon occalion of the 
Appeals; diis cafe came in Agitation the laft Semoo ', and fome of the 
LbnU, even thefe that were of the opinion focmerly that the Feuars 
ibould not be Lyable tx) be ftented, upon the ground and niiftake fwefaid 
tbatthe (aid Lands i^Dndus was noc a part of the AndentPatrimofny of the 
Town ; they were convtnced,upon the production of the Towns EvidentSy 
thatdiefaidLandiiwerea part of the Ancient Fatrioioay of theTown» 
beinff Incorporate and contained in their Xnfeitineots with tlie Burgh it 
felf, oearing one individual bidding and RMUndo : And' therefore con- 
ceiving, that t^^nikus fufflert ^04 MftM Mvocah ia Jiure^ and which 
arifes upon produdion of die Papers ; they did argue, that the Feuars 
QugbttoheLyabkfortbefeReaKihs. , 

I! That there is a diftrence betwixt the Original Patrimony of the 
Town, which ts profe^iitiooi, and flowes from the Bounty of Pdoces, 
andisflivea 10 BtnTghs Royal, fin* fuftainingaad defraying their neceCEu 
ry burdens and occiduoos ; and betwixt that, which is adventittous, and 
loquired by Burghs themfelves, by their own Moy en and Means* 

Asfiothe.Brft, The Cune being given «» intuitu^ and to the end. that 
itfhould bea Stock for doin^ and defraying the Common A&irs and bur^ 
dent, and Charges of the Towoi it caooot be given away, norFeueil, 
but ei0kfink umf4 ; and fothat they ihould be Lyable to Stents and Impo- 
lii^s upon oecafioos recjuimng the (aoic ; Whereas the other is acqvured 
by Towns npUidet^ aDduiABeuArsoug^ttobecQQ{!deredas]«(fi^| 
and as in the cafe of other Feuars. 

p. Upon die Qonfiderationlbre&id, it isftatute by diverfeA^ of Fir- 
mament, and ia fpecial by thA )^ J&, /G ^^^ F^^« I- And the 
iSf. J^.Kt 3^4.6.P4rl, i^. Thatthe Common Good ofBurcow^lhottUl 
b» obfervedandkeeped tothe comiOQa progteof the Town : And (^ 
m^iStciK, Js.^ b6tis> ThatUods. FiOirngf^ Milns» aodothq? 
bekM^tng totbeBunows^ flKwklnoc he iet but fix i. Years alleiiarly ^ 
tad if any be fet ctfaerwaysthat they be of skone avail : And as this is 
law, foieisjnft, odbfirwayts^thofe who have Teneoaeois withiaBui^ 
and who upon oocafionsare LVaUetobe Steeted, iboukl be unjiufily and 
biMvily pr^sed» iftbelMMK and Fiihiofl^ whlfib^ being ia the iWas 
luiids, would be tyablei* thefiiii pbcetaluch Bucden$» may be givca 
«way I fok thattktt MrhotehiMxlettflwirfdbft rotted Qivctttpoa them. 
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54 The ftwtfeid'prctencc, That the Fcuirs were Lyable only to the 
F?u-duty fro omni alio onere ; was Anfwered, t/«. That omne gtiui ^us 
was tobcunderfloodiofanyothcr ordbardoty payable to the Towii as 
Superiors ; but does notexempttheFeuarsfixmi thefe manerA extrMtrdina^ 
rU PMtrimcmdUi for the neceUar ufe and prefervation of the Town : As 
in thccafc of Lands difponed to be holden of the Difponer, for payment 
of a Blealh or other Duty fro amrti mHo Ofiere, The Claufe forefaid wUl 
not exempt the Vafel from Taxations, and the Superiors relief of the fame 
againft his Vafal: 

' 4. It appears by a Ratification of Qpeen Maryy producedfor the Town* 
Thatthe To\^n cfUmrBefs had made diverfc Aas coiiccrning the fetting 
tlK Lands, Milns, and Filhings, which are ratified , by the feid Queen ; 
And which, if they were obferved, would oblige the Feuars tobe lySle to 
to be Stented. 

The (aids Lords, Who were of the fa ■ d ojMnion,diought, Thft upon the 
Grounds and Froduftion foreikid, the Fenais of Dr4kies ought to be lyablo 
without any fitrther probation, to Stents impofed for the ufe and intereft 
^the Town ; the feme being impofed neccffarly and equally according tO 
riie method abovcmentioned : And yet the Town having adduced proba- 
tion by production of the Records out of their Books and Witncfles ; tficy 
«onfidered and thought, that the, polTeffion of the Town, by impofing 
their Stents by the fpace erf 4d*. years, was proven : In refpea,it a ppeared 
Vy the ExtraOs out of their Books, That from the year 162 a. uhtil 1664. 
diey have been in ufe to impofe Stents m cafe of Exigency, for the private 
ufe and concetns of die Town ; Notwithftanding of what was allcdged at 
the Bar, agiinft thefeid probation, and in fpeaal, that the Books them- j 

fclves ought to be produced; whereas there wasnodiing produced but ' 

£xtra£ts of AQs , and diat the pfobaoon, that the Town has been in ufe 
to Stent for repairing their Bridge, did not quadrate io the cafe and point 
tn queftion ; teih^ it was to be proven that Stents were impofed for the 
|>riviit6ufe and concerns of the Town , and the Bridge and repairing <£ 
•di^iame is OfpuMickamcerh and intereft^ rdatin^nOt Only to the gpod 
of the Town, ^ Iwe <^die whole 9iire : And the Record, anent , Stent in 
'^latioa to ftie Bridge being out of the way, and not confidered as a pro- 
|»tion ; It was not proven, that the Town had been in Polfcffion 40. 

.....Nevwthcteis, The plurafity of the Lords did Fiftdthc ABcdgeance 

£>ttfeid ot Polfc^OA, by the time fbrefeid>not proven; upon that ^ound 

Aat ^Bridge was not to be coafideted as the]jix^ concern of the 

TowlD ; Anodtd fefffcnd and ^declare in favours ot Inches and other Feu> 

■tnt EHverfeofthe fai<!b Lords di0enting iqpon the Grounds forefeid; 

and that it appears to them , thatthe Feuars, upon the account of their ' 

Xjmds, wereLyaMe to be Stented,being the ancient and proper Bargal Pa- 

-tntamff of the Tcfwn : And albeit a continued tra£t of Foffeffion by the 

^nce of 40. yt»tSy which hardly isto be espefted m feruitut^ufy at im- 

-|K>GiioBs that aiv oifcoQtinue, could not be made cut, as they conceive it 

•was; yet dtf Feuars havii^homok>gate and confented, and iobmioedto 

the feidlmpofitions without repineing, until after die Year 1664. That 

jAn did noefoiiMJchqueftionnie Town's Right to mip<^ opon them the 

^ Sieai^ as die tmsoikamcfttadrhecpKifcy, asd inequality of the £une 
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as to their proportioBs ; tbeyxx)uld not be heard now «) fdead and pretend 
exemption from the faid Stents. 

The Lards having Found as.feid is, That the Lands of Drskies were not 
lyable to the faid Stents ; The (aid Kcherfon of Inches in be- • 

half of himfelf and fome other Feuars, having only appeared in the debate, 
and Torbts of CoUoden^ vho thought himfelf ^ concluded by the above- 
written Decreet of Sufpenfion, and has confented to the fame ; did not- 
witliftanding defire, that he might have the benefite of the &id Imerloqui^ 
tor, and that the parcel of Land, which he had in the Fbrreft of Drii/t^/^ 
might alfo be declared free of Stents ; feing there was esdem raio^ and io 
there ought to be idemjus;as to him and the iaid Qther Fenars. 

It fpas Anfwered tor the Town of Inner mfs^ . That he could not bo 
heard, in refpe&ofthe faid Decreet of Sufpenfion inforo^ and of his ex-, 
prefeconfentthereincontained. Whereuntoit being Replyed, that the 
confent wis only as to the individual Stent thereinaud[1:ioned, and did not 
conclude him as to other ^Stents; and that notwithltanding thereof, it be* 
ing now Foundj that the Forreft ofDrskies^ whereof his was a part, was 
free ; the immunity forefaid could not be denyed to him. If was Anfimed^ 
and the faid diffenting Lords were of the opmion, that a Decreet m/vo 
did bind him whatever others could pretend: And it was evident by tho 
£iid Decrect,thatit was then ^e Lords meaning(Sir ^chn Gi/^misrr a perfoa 
of great Parts and Integrity being then Vrefident) that all th^ &i4 
Lands of the Forreft oi Drskies ilK)uld be lyable in all time coming ; aii4 
hisconfent is nioft podtivcapd exprefs to the Regulation of Stenting as to 
die future: Add the (aid Confent being premitted to the whole decer* 
niture of the faid Decreet, doth influence and afie£l all the Articles and 
Heads of the fame> unle& it had been limited and fpecial as to an w 
moe, and not all : ' And it was fo far from being limited to the Stent then 
in question, that ther^ ^ a Pro^^fration fubjoined to the docerniture in the(i» 
Terrrs, That Colloden and the Sufpenders doe proteft, that tfacy fliodkl 
not be Ivable to fuch Stents as fliQuld be impofed, for maintaining, the 
Plea againft themfelyes \ And except to & frtaeftatio firmta ,R,eg$dM$ &'Se»^ 
tent Sam in non exceftisfir iis^ contra qu£ non emijfd eft frqteftjstiq^ • * 

. The Lords notwithflanding Found^ Than CoUoden fbould be free cf 
Stents> as to fuch Parcels as he had of die Lands of Dr/^^. , . . r* 

Thereafter the Town of Inner nefs did alledge, that the Sufpenders oi^t^ 
to be lyable as to tliQ Milns and Fifhings, tteit they held iji J^u ,df:tha 
Town, feing they are undoubtedly the ancient Patrimcaay of the TowriS 
and they offer them to prove,that they have been in ule, paft memory, to 
ftent the fame with the Burgal Lands when occafion. req[uiried, not only 
for Taxations, impofed by Parliament, but for the private ufe of the 
Town. ' 

It WAS Anfwer-edy That the faid Alledgance was not now competeii(; 
feing the Debate, whereupon the Interloquitor proceeded, was coocerit. 
ing the Sufpenders Fcues, which they hold of the Town, which comprtt- 
hend both Lands, Milns, and Fifhings : and there is no reafbn of diffi^ 
r^nce, why the Milns and Fifhings mould be in an other cafe than the 
Lands. 

It WAS Anfwered for the Town, That in all the Debate, there had beea 
no mention of Mibs and Fifhings ; and they were content to make Faiths 
diat they did not underfhnd die Debate to be concerning the Milns and 
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Fifhings,but only the Lands o^Drakies ; And if they had thought that they 
had been concerned to prove their Poffeffion as to the Milns and Filhings 
there was that fpeciality that they might have proven more clearly theit 
Poffeffion, as to the Milns and Filhings, than as to the Lands : and now 
they are able to prove the lame. 

Some of the Lords thought. That the Queftion being of that Impor- 
tance to an Incorporation, and they wanting the Affiftance of their moll 
able Advocats, upon the occafion abovementioned ; and the exceptioil 
being undoubtedly relevant to infetr their Right, and die conclufion of 
their Declarator, as to the Milns and Fifliings, that they fhould be lyable 
to be ftented if it were provert ; It wer© hard, that their Right fhould be 
taken froiQ them uponaquirck, and pretence of OrSiffion, being upon a 
iniftake, as fajd is. In end, the Plurality of the Lords did Declare^ by 
their Iilterloquitor, That if in November the Town fhould be able to make 
appear by ancient Records, that they had been in Pofleflioa of ftenting 
the Milns and Filhings, , with theTenertientsoftlieTdwn, when Impo- 
fitions and Stents were laid on by the Town only ( and not by the Par- 
liament ) for their private ufe, that the fame fhould De lyable as other 
Burgai Lands. 



D. 191* 



Hamilton c6ntra the Earl of Kinghorn. 
II. November 1674. 



• _ " 

^Amts Mould oiMelgum^ hiving afiigned to James Hamilton two BondsJ 

J^ and he having intimate his AlTignation to the E. of KJnghorn gran- 

ter of the fame, did thereafter write to the faid Earl, fhewing him that 

tc had ufe for the Sums contained in the faid Bonds ; and that he defi- 

red a courfe might be taken to pay the fame : And in Anfwer to his \xx.^ ^ 

ter, the faid Earl did Write and lubfcribe a Poftfcript upon a Letter wri- 

ten to him by the faid "James Madd^ to that purpofe, that the faid Jame^ 

Mould had afTured him, that he had made the Affignation forefaid upon 

alTurance that my Lord fhould not be troubled tQ pay the faid Debt, and 

that he was about to take a courfe to that effect : but that notwithftan- 

ding, if he mufl be his Debitor, he fhould take a courfe to pay the An-^ 

nualrent : but as for the Principal Sum, it was not forefeen by him, that 

he fhould be put to pay it at that time, and he defired forbearance. And 

thereafter being charged, the faid Earl fufpendcd upon that reafon,that 

the laid Bonds were granted by him to Melgum for the price of Lands Dif^ 

poned by him to the Earl; and by a Back-bond of the date of the faid 

Bands, Melgum was obliged to Warrand the Rental of the faid Lands for 

two years : and quatenus the Tcnnents fhould bd fhort in payment of theif 

diitics, the time forfaid, he fhould pay wheriii they fhould be wanting, 

and that the Earl might retain in the firft end of the forefaid 5ums : And 

that the faid Earl had got a Decreet againft the Tennents of the faid 

Lands, for payment of the Sums therein contained ; and therefor that he 

had ground of retention and competifadon upon the forefaid Bond granted 

by Melgum eflfeirand to the Sums reftand by the faid Tennents. Where- 

unto // was Mjxvered^ tha; tho Compenfation competent againft th& Ce^^ 

dent is competent againft the Afligncy, yet where there is not only 

an Affignation which is the deed of the Cedent; but a delegation, and 
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the Debitor doth accejpt and confent and becomes Debitor, as in this cafe^ 
as appears be, the forelaid Letter written to the chai^er ; compeniation 
15 not receivable. It v^ss Replyed for the <Sufpender, that the Letter 
is not pofltive that the Sufpender (houid become Debitor, but only in 
thefe terms if he muft be Dekitar to the charger ; and that upon the matter 
he is not Debitor to him, in fo iBir as he ms a ground of compen&aoa* 
Whereunto,// wss Anfwerei^ That thefe Words, If he jbouU be DebUar 
are to be underftood only, in Relation to the Complement and AfTurance 
contained in Melgum^s Letter, viz. If he fhould not take courfe himfelf 
with the (aid pd>t ; and that the Letter is pofitive, that the Earl (boukl 
pay the Annualrent, and alfo the Principal Sum, which hecould not do 
prefently : and if the Earl had intended to compenfe, he (hould have told 
the Charger, that he had a Ground of Compeniation, in which the Char- 
ger would have had recourfe againft the Craent, and would not have re« 
fyed upon the Sufpenders Letter. 

The Lords Fouad the Letters orderly proceeded, in refped of the laid 
Anfwer and Letter. 

D. 19a. Gordon contra Pitjligo. 1 1 . Novemh. 1674. 

MR. Thames Gordon and his Father purfued the Lord Pitjligo^ upon 
a Promife to enter them to certain Lands, which they had acqui- 
red, holden of him. 

// WAS JUed^ed , That if there was any fuch Promac, it was to be per* 
formed in write, by a Charter to be granted hj the Defender ; and mere 
is lo€us PepniuntU imtil the Charter be fubfcribed. // was Anfwered^Thzt 
the Promife was referred to the Defenders Oath ; and albeit there is h^ 
€us fcsnitentU in SynslAgmis^ and Contrads ; yet where there is a pofitive 
Piomife to give or do any thing, the (am.e being verified, oi^ht to be 
^^fulfiUed ; and there is no Ucus fetnitemU upon pretence that it fhould be 
fiilfiUcd in Write. 

the Lords repelled the AUedgance^ in refped di the Anfwer fordaid. 
MorKToQkxk. AW;/A Reporter. 

D. 1 9 3 • . Tatm contra Ardoch. eod. die. 

- . 

Tl/Iiidm Paton Son to the deceaft Dr. Paof$y purfued 
'"^ Stirling^ and Sir Harie Stirlissg of Ardoch ^ as reprefentinghb Father,^ 
for Implement of a Write, granted by his Father on Death-bed ; where- 
by he was obhged to denude himfelf oS the Lands ojf PdnhoBsj beiiig fk- 
tisfyed of fuch Sums of Money as fhould be found to be due to \^ by 
the faid William and his Father, after Compt and Reckoning. 

It wAsAlUdged for the Defender, That his Father had acquired a Right 
to the faid Lands, from the faid Dr • Pdton^ being his Brother in Law,hav-. 
ing maryed the faid Sir //^w/>'s Sifter, upon a Back-bond, containing a 
ReverfiOB in favours of the faid Williamy the faid Sir lUrieh Nevoy: and 
that thereafter the laid William \ g Major, had difcharged the Ke ver* 
fion ; fo that the Defun£l, and now his Heir has an irredeemable /li^ 
to th^ faid Lands : and tliat the fame pretended Deed on Detth4)ed, oould 
not take away the fame. 

It WAS Repljedy That the Defun£l on Death-bed did, and might oconer 
his Confcience, by a Declaration, thattheDiplchargeoftheReverfionwas 
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on Truft : And there were other Adminicles and Prefumptions concur- 
ring, to evince that it was a Truft ; viz.. The near Relatidn o( the Par- 
ties; the Dcfunft being the Purfuers Uncle, and that the Bonds granted 
by the DoQor, either to the DefiinQ: himfelf, or to other Perfons from 
whom Jrdoch had Right; were not retired ; which would have been, if" 
the Right in Jrdoch\ Perfon had not been on Truft : It being againft 
^eafon, ;hat Ardoch fBould have both Right to tlK Lands, and ^o the 
Debts, for which the faid Right was granted^ J/ ipas Dupfyed^ That the 
' Defender being an Infant,t neither doth^ nor is obliged to know what 
was betwixt his Fatter and the Purfuer , unlefs there were a Write 
to clear the feme ; and his irredeemable Right by the Dilcharge of the 
Reverfion, cannot be taken away by Prefumptions : and that a Write on 
Death-bed, upon what pretence foevcr, cannot prejudge the Heir: And 
it cannot be thought, but that if a Truft had been intended, the Purfu-^ 
cr would haye taken a Back-bond as he bad done formerly ; and the De-* 
fenders Father might have given a Difcharge of the laid bonds as to per- 
fonal Execution. 

; The Lards Foundy That the Truft was not proven : and that the De- 
claration on Deatb-bed could not prejudee' the Heir. Ther^fter it was 
urged for the Purfuer, That at leaft he mouU have Adtion againft the 
Defenders as Executors , for afteding the moveable Eftate belonging to 
theDefnnft, and in Implement of the laid Write, at leaft infnb^tdhmy 
as to Damnage and Intereft* 

Upon a Debate amongft the Lords themfclvcs. It was urged, That the 
«iaid Writ, being in effect a Reverfion, was only prefbbk by the Heir, 
who only could denude himfelf of die Right of the faid Lands : Ana 
perfons on Death^bed, iffo mommto that they become Sick, they kie their 
legit imA fotefissy either as to prejudging their Heirs, or their Bairns and 
Reli£^s : And they cannot difpofe of tneir Deads Part, but by a Nomi^ * 
nation, or L^acy, and a Reverfion could not be given, by way of 
Ijegacy. i . . 

The Lords FoMfid^ That the laid Write codld not zSkSk the Executry. 
GUfom Clerk* 

D. 194. The Executors of the late Bi/hop of Edinburgh 

contra the frefent Bijhop. eod. (tie. 



THE Executors of the Idte Bijbof (/Edinburgh, Purfued theCommif- 
farsand Procurator Fifcal, and the now Biihop oSEMsd^mrgh for the 
fyicts of Teftaments, tliat were either confirmed, or had fallen by the de^ 
ceafe of Defun£l perfons ; and were confirmable before the (aid late Bifhops 
Death, and fell under his Executry : And alfo for the Qnots of all Te^- 
ments confirmed, or confirmable for the half year, after the laid Bifhops 
deceafe, and falling under the Amm^ 

The Lards Founds That the Quots of Teftaments, that were not con* 
firmed, did neither fall under the Bifhops Executry, nw^xht Ann \ But 
only i^Quots of fuch Tefhitients as were confirmed, either in theBi** 
ihops Lifetime, or during the Ann : Upon thefe Grounds, which were de- 
bated at the Bar, but more at length among the Lords themfelves ; viz. 
I. The Quots of Tefiaments do not belong to Bifhops, as having a fhare 
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and intereft in the Movieable Eftates of Defiinft Perfons after their de^ 
ceafe ; which are only divided betwixt their Executors, and Bairns, and 
Relift ; but the faid ^/^(^/j, areineflfeO: Sentence, or Confirmation-Sil- 
ver, which is given to the Bifhops upon that account and confideration, 
'Thatby their Sentence or Confirmation (which is infiar SementUhdtag 
actus 'uoluntarU jurifii^knis) The Defiinfts Eltate is fecured to be forth- 
coming to all perfons concerned, both Creditors, Reli£t, Bairns and 
others : And therefore, until that be done, there is no Quot^ nor confir- 
mation-filver due. 2. The Lords of Seffion had, by Acl of Parliament, 
as. a part of their Sallary, 6'entence-Siiver, viz. Twelve pennies 
of the pound, until the fame was taken from them by Aft of Parliament 
their Sallary. being enlarged, and fettled upon them othcrwayes : And, 
if during the time, the faid Lords had their 5entcnce Silver, any of them 
had deceafed before Sentence, tho the Procefs had been commenced and 
advanced beyond Litisconteftation ; it cannot be faid, that the Executors, 
of a Lord deceafing before the Sentence, could claim any part of the Sen- 
tence Money, where the Sentence is pronounced after his deceafe. j. 
By the 28. Aftof hisMajeftiesP^r/. 1 661. die Qfr^// of Teltaments are dif- 
charged ; and yet the Bifhops being reftored to the Right of Quots, the 
j&me will be due for any Teftament conhrmed thereafter, notwithftand- 
ingofthe faid A£t of Parliament; whereas, \S ^ots were due from the 
time they became confirmable, they could not be claimed, tho confirmed, 
fince ihe Bifhops were reftored as faid is, to their l^otSy as being difcharg- 
cd by the faid Aft of Parliament. / 

The Urds did alfo Find, That the Bifhops Relift and ncareft of Kin •• 
had Right tozn Ann^ even before the late Aft of Parliament (being the 
13. Aft of the j.Seflioaof His, Majefties fecond Parliament, concerning 
the-^/w, ducto the Executors of Bifhops and Minifters) In refpeft by a 
•Letter of His Majefties Grand-father /;> anno 161 3. and Aft of the Bifhops 
thereupon, an Ann was Found to be due to the neareft of Kin of Bifhops : 
But in regard by the faid Letter and Cuftom, before the faid late Aft of 
Parliament, the Ann in relation to Bifhops, was, if the Bifhop deceafed 
before Michaelmafs • aftei^ the Moneth of his Executors had 

4hc half of that ydar , as betonging to the Bifhops Incumbent Jure frofrin ; 
andthehalfofthenextyearas -4/?;^; the half of the Rent of his Benefice 
for the half year preceeding Michaelmafsy the other half being due to him 
as Incumbent, and fallen under his Executry : Whereas by the late Aft^ 
thelaid u4;3r;^isfoordefed, that the Bifhop or Minifter furviveing White- 
Sunday, the half of that y,ear does belong to him and his Executors upon 
account of his Incumbency ; and the other half for the Ann : And the Inr 
cumbtnt^uvvivin^ Michaelmafs^ he is to have the whole Year as Incum- 
bent, and the halt of the next year is to be Ann ; Therefore the Lords 
Foundy That the late Bifhop having deceafed before Michaelmafsy and be- 
fore the faid late Act of Parliament, the Ann fhould be as it was for- 
merly. 

In the fame Procefs^ It was debated among the Lords more fully than at 
the Bar, whether the Quots of Teftaments fhould fall under the Ann^ 
And it was urged by fonie, that the Quots of Teffaments are but cafual 
Obventions ; and that they are due as faid is , upon the account forefaid. 
viz. That Teftaments are confirnied by the Bifhop, or his Officials, and 

. . rafion^ 



ot Council and Sefjion. 




r At tone cfera^ and as Sentence-Silver ; fo that they cannot be dUfc^ but 
to the prcfcnt Incumbent, who does a duty ; and that Compofitions for 
entering of Vafals and Liferent Efchcats and Non-entrys^ and fuch like 
cafualities do not fell under Ann. W hereunto // 7vas Jn/ivered^ That 
by the Kings Letter, by the Afl: of Parlieiment, and by the Ganon Law, 
the half of the Rent of the Benefice,Stipend,and Living fall under the Jnn^ 
and the J^ots of Teftaments are a confiderable part of the Bifhops Rent! 
efpccially in Edinburgh ; and undoubtedly is a part of his Living and Bene- 
fice : And the Rent of Milns which is cafual, and depends^ where there 
is no aftriftion, upon the arbitrary will of Parties to come, or not to 
come to the fame, and is likewayes due rdtione operx ; doth fall under 
jinn : As alfo the Rent of Fiftiings, and fuch like which are cafual : And 
there is a great difference betwixt Q^ots^ which is an ordinary yearly 
Rent, and cannot fail fo, but there will be ftill Teftaments confirmed ; 
and thecafualicies of Superiority as Liferent* &c. which are fo uncertain ; 
as that it cannot be faid, they arc the Bifliops Living : And theArgument, 
that Quots are due rat tone oferjt^ and by reafon of aftual confirmation^ 
^vhich cannot be due by the Executors or Relict, is of no weight ; feini 
the other conftant Rent of Stipends and Benefices is due rat tone operXj^m 
becaufe the Bifhop or Minlfter {erveth,which is not preftable by Executors 
or Relifts. 

The Lordsy notwithftanding, enclined to Find^ That the Quots do riot 
fall under the Ann: but upon the motion of fome of their Number, that 
the Interloouitor, being to be a preparative,fhould be further confidered, 
they thought fit not to proceed to the Voting. Gibjon Clerk. Ferret 
Reporter- 

D. 195. Cra/^ contra Edger. 70. Noyemb. 1674. 

nrHE Lords Found J That a Bond bearing Annualrent , being Aflign- 
■^ ed by a Woman, to her former Husband by her Contraft of Marri- 
age ; and the Aflignation not being intimate , a Retroceflion did fettle 
again the Right ot the faid Bond in the Perfon of the Wife ; Quia unum-^ 
qu^dque diffolvitur^ eo modo quo contrahitur: And the faid Bond being 
thereafter affigned in favours of the fecond Husband, he and his Execu-* 
tors had Right to the feme ; and that it was not in bonis of the firft Huf- 
band, though the Retroceflion was not intimate until after his deceafc. 
liord Glendoick Reporter. Mr. John Hay Clerk. 

I). 196; Thoirs contra. Tolquhon. eod. die^ 

I 

MR. Dxvid Thoirs^ in an Improbatiori at his Inftance, againft To/j 
quhonj of a Bond, did crave Certification, becaufe the Principal 
was not produced, but an Extraa out of the Commiffars Books of Aber^ 

deen. 

. The Lordsy upon a Report, having debated amongft themfelves, what , 

was fit to be done in the faid Cafw, fcing it appeared that the faid Pur* 

fuite was intented, not of defign to queftion the Bond, upon evident and 

probable Grounds of Falfehood, but only to have it produced ; and itap* 

peared by many Prefumptions, that the Bond was a true Deed, and ne* 

vcr queltioned oy the grahter ex cafite fulfil tho he had fufpended upon 
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other Reafoiis^ And there had been much diligence by. Decreets, Horn* 
ing and Compryfing uponr the laine ; and yet the Bond being ot an anci-^ 
ent Date^beyond 40 years^there was no perfon living that could prove the 
T«fior thcm>f, and declare that they knew the feme to be a true Deed : 
And on the other part^ the Lords could not refufe to grant Cerdfication^ 
feing an Enrad does not (ktisfy in an Improbation^ where the Frinciptl 
was not produced. 

It was moved by fome of the ljx6s, That if the Furfuite wag not ia» 
tented within the years of Frefcripdon, that it Ibould not be fufhined ; 
feing ajbeit csmfd fd^i doth not prefcrive, where the Faper or Subied 
craved tx> be improven is produced ; and the Purfuer ofi^rs to improve 
and make it appear that the fame is falfe ; yet when the Improbation is ' 
only to try the condition of the Drfenders Righti and in order to a Cnr* 
tifkation, if the Principal cannot be exhibit, it is not properly ah^ fd^ : 
And die dfed of the Certification is only that tlie Write for noc 
{MNDdu^ion (hould be holden as falfe fr^tmftiw^ and fiBioM Juris : And 
upon die matter it is but a Reduftionfor not Frodu£^ion* 

The fatd Point being of great Concernment, and the Debate being up* 
on a Bill, and the Procefs not produced, that it might appear ^he^r it 
wa» intented within the 40 years or not, it was not decided* 

T>. 197. Cranfim contra Brown. ai.JNovemb. 1674. 

ATeftator hdlviag left by Teftamenta Sum of Money, due upon aa 
Heretable Surety ; and having named his Sifter as Executor and 
univerfal Legator, flbewas purfued lor payment of the faid LegaCT; at 
the leaft, that beihg likeways Heir, flie {hould denude her felf of the Right 
of the laid Sinxu 

It W4S J/ledged for her, That the Subje6k being Iferetable, the Defiin^ 
OMld out beaueath the fame in Teftament. s 

h fr4x RefijeAy That when r#x diens'n\sk m L^scy, the Execiitfir in 
tJrw Ufretmr itfere, and ought to redeem the €imu6> or pay the value; ftod 
muJba mdgh in this cafe, the Teflator having in e£b& left res/uMy tboi^ 
upon the matter res dkm^ as to the power of dHpoTiog of the fione co 
Z/eath-bed, or by Teftament : And therefore the ]^G0CiitriQic,if £he be Hw; 
(as {he is in this GafeV ought to give the £ifne: and if ihe wene aok 
Heir,sOugfatto redeem tnefame, as fiiid k* 

The Lords^ upon the debate amon^ft themfelves^ confnkred, tiiat in 
Law, le^4tum r&idiend isefle£lual iftheTeftator fcieba rem dsensmy 
whereas/ nefcieba^^ it is to be perfumed he would not have left that which 
was not his own j and tho the Teflator upon miftake was ignorant that 
it was res diens^ yet if the Legator was of lb near Relation that it was pro- 
bable he IhouM have left the legacie , at kaft the value, if he had knowen it 
was res diefia^ the Legacy was eflfeftual : And that in the cafe in qiie- 
ftioo, the Legator was the Defunfts Ne vpy by his Brother, and the Sum 
that was left was his own, tho Heretable as {aid is ; and the Teftator ei- 
ther knew th^t he could not difpofe of the {ame being Heretable, and was 
presumed and obligpd to know the Law ; and if he was ignorant in point 
o£ Law, iiaoTMiU Juris nocet : and therefore the Lards inclined to fuftatn 
the liCgacy. But one of their Number having defired, that ^ Decifion 

might 



fv- 



of Council and Sej^jn. 



87 



i«a«M*MikiiiiiiUB 



upon die (^fe, the fame was delayed. Stmburi Reporto*. Mr. 

P. 198. PiiSfott cofitra the Creditors of the Lwd SmUir, 

30. November 1674. 

THE dcccaft Lord SimUir, having maryed his Daughter with Jiht^ 
StMcUir youoger of Hermfton^ did dii^ne to him his Eftate,with 
t}ie Burden of his own proper Debts, raentioneiil in the Right ; and took 
a Bond for an Annuity ot 8000 merks, firft in the name of John WMty 
and thereafter the (kid Bond being given back , he did take another 
Bond, &r the Ciid Annuity during his lifeeme, in the l^amc of George 
Cockburn of Pilum : Whereupon the (aid Gecrge did diligence by Com- " 
pryfing and othcrways , a^infi the faid jW'w SineUir of herdmanfiom j 
and did alfo take the fitid Joh/t SineUtr^s Liferent Efcheat. And upon 
tbe G«)undsfore(aid, and a Sulpenfion of double Foindine againft him, 
diverfe Creditors of die Lord Sinciair did queftion Filtoi^s Incereft up- 
on the foreiaid Bond, as being iraudulent, and a contrwanoe tofruftratv 
Cieditors, aod to fecure fo confideraUe an Intereft for the- yfe of the De- 
btor, contrase to the Afi of Parliamcat, 162 1. 

The Lardsy norwkhftand.ng, pr^srred die faid George CodAurtty as 
laving Right to the Duties c/i tkrdmtmftoifs Eftatc, by ycrtiw <rf"the feid 
Gift of Efcheat ; rcferving to the Creditors their Declarator irfTruft, or 
Redudion upon the faid HJdi dPi^rliamoit : And accordingly the wfaote 
Eflate of Herim*»fiom being fet, in Tack thereafter, the Tack<luty is ^jr 
9ki«> m Pikon^ affld the Other Creditors in order, conform to the laid D«- 



The Tadts-B»n being charged at the tnftance of P»Aw, IMd Siiifpend 
vpOQ double pdnding, pretendiiffi; they were troubled bj( b^her Credirors 
cf^ Lord SitKUir : And the ^id Creditors compearing, did alled^ 
^tdiey oug^t to be preferred to P/Zr^ff, in refpect his intereft tJr imtio 
by the iiud Bond for the Annuity forefaid oS Sooo Merks^ was a fraudulent 
ccnoivance, in pr^udice ^ the Lord SiftcUk's Creditors ; that the fore- 
faid Annuity m^ht be ftcured to him in the Ferfon of PiUm his Friend 
and Rckaon; and ch«-eupon might live plfontiiully, his Creditors bein^ 
(defrauded, and fu6ering in the mean time : And<diat the Gift oi Efcheat 
eEHerdmd^m^s Lift^cnt,being granted mftuhi, and upon account of the 
fitidiotereft; Idor/it toiem vitiof and was in emct to the behoof df the 
Lord SimUir, 

' It »ds JmfmrU for PUtom^ That dio die faid Bond was granted to him, 
without an Onerous Caufe ; yet intuitu of the fame, and thinking that he 
vasdieivby fecurcd, he bad iv^/^^ alimented my Lord SineUir ^n^ had 
payed to himi^f, acud had engaged to others for him, to pay diverfe Sums 
of Money, before any interruption made by the Creditors ; So that before 
any Diligence done oy them, his Right became Onerous, and the Gift of 
Efcheatof//rr«iwi«»/?«w'sEHtatc was taken by him, to fecure himfelf as trt 
hi relief: And diat die idng and Ejichequer did, and might give the 
fidd Gift to l\im upon the conlideratwn foreiaid^ and thereupon, in the 

former Decreet of piultiple poinding, he'waspr^erredtoallod^er Credi- 
tors: 
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tors : And that his Majefty had alfo gifted the Liferent Efcheat of the faid 
^^rd Sinclair, to Mx. George Gthfon, upon a Back-bond, that thereby he 
and the other Creditors thereinmentioned being fatisfied, %he/iiper- 
////^and bcncfite of the faid Efcheat fhould beapplycd for the Aliment of 
the faid Lord HiacUir: And therefore, tho P///o;« fhould not have Right 
as^he hadtothefaid Tack-duty, theforefiiid Annuity aad Gift of Efc&at 
diHerdmM^on\ Liferent would accrue to Mr. George Gikfon Donator, to 
the ufes forefaid ; and fall uader his Gift. , ' 

h WAS Anfmrei, for the Creditors, That they were content the Lords 
fliould modify an Aliment for the Lord SincUir : And that filtonh inte- 
reft Ihould be fuftained effcirand thereto ; the 'Suferplus being apDlved* 
las it ought to be, for their fatisfection. o rF / > 

The Lor 4s, for the moft "part enclined to Find, that Giror^f Cof/t^«r»'s 
Right to the faid Annuity was Onerous, In fua far as he could inftruct 
that he had payed to, or for the ufe of my Lord Sinclair, any Sums of 
Money before the Creditors Diligence. 

Yet fome were of the opinion, Tliat the Laird of Hermanflon havinff 
Married my Lord St»cUtr\ Daughter, and having given the faid Bond 
for the Annuity, duremg my Lord SincUir's Lifetime, was a down- 
right contrivance, contrare to the Act of Parliament 1621. to the end 
that the Right to the laid Annuity, which if it had been takca in the oer- 
fon of my Lord SincUir himfelf would have been lyablc to his CrcditMs 
might be fo conveyed in the perfon of another, that it fhould not be Ivablc 
to the faid Lord <S//w/fi/>'s Debts; and being ^i^ 'w>w fraudulent it conti- 
nued ftill: And P///o»'s applying any part of the fame, for the ufe ofmv 
.Lord StncUir, was fo far from purgeing the Fraud, thatby,the Act of Pir^ 
liament, it was a clear evidence and probation of the fame. 
. And yet they thought. That Pilton having out of refpeft to his Friend 
lent his name inconfideratly, he might thereafter for his fecuritv take 
and the Exchequer might give Herdmsnfton's Liferent Efcheat, upon the 
account forefaid ; and the fame cannot be thought to be to the behoof 
of my Lord SincUir, unlels it had been cither procured bv 
my Lord StncUtr, or granted expredy for his ufe : And as to my Lord 
5/«f/«/r's own Liferent, His Majefty and Exchequer might qual&y the 
Gift as they they thought fit ; and His Majefty might have been coricern- 
jed upon many confiderations, that my Lord Sinclair fliould not Want 
an Aliment ; ^nd might either have detamed his Liferent in his own 
hands, in order to his Aliment, or given the famcy«^ modo, and with 
the Burden thereof: And the faid Gift was given asto the Superplus fore^ 
faid, for the Lord Sinclair^ Aliment, not to be modifyed by any other' 
but by the Exchequer, and at their fight and direftion, as the teid Gift 
bears. 

Upoathe Grounds forefaid the Lords did prefer Pilton conform to 
the former Decreet. Sir David Falconer and others for the Creditors altcri 
Dalryrnfle. 

> 

D. 199. Auchintoul contra Innes. 10. Decern. 1674. 

nrHE lards found. That a perfon being purfued as reprefenting hisFa- 
-^ ther or other Predeceflbrs, and denying the paflivc Titles, the fame 
ought to be proven ; and that the Defender, by proponing a Defence in 
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• 7i/r^^ as in the cafe in queftion, that Annuities were difcharscd by the 
late Proclamation, does not confels the paflive Titles: But if he fhould 
propone a defence founded upon a Right in the perfon of his PredeccfTor, 
It would conclude him ; fo that he could not pretend that the paflive Titles 
Ihould be proven. Newbyth Reporter. Vide 20* Jmugrj 1675. Carfrat 
QOntr^TaUifer. ... 



\ 



D. aoo. Stuart contm McVuf. 1 1. Decern. t6j/^. 



I 



N a purfuit for payment of a Sum of Money, It being AUedged, That 
the Purfuer had intrometted with Moveables andGoods,to the value of 
the Debt Ly bcU^^ pertaining to the Defenders Father, for whofe Debt 
he was purlued j and that it was to be prefumed^ that he had got the 
i^ids Goods in fatisfaction of the fame Debt, unlefs he. fhould alledge and 
prove an other C^ufe. 

The Lords Fomdy That if dje Defence (botild be proponed in thefe 
Terihs, that the Purfuer had got the faids Goods in fatisfaction, and that 
iJiey were data in folutum ; the Defence oqght to be pofitive, and that 
the delivery of th6 Goods was probable by .Witneffes \. but the quality 
forefaid could not be provep btherwayes, but by the Purfuers Oath : But 
ifthe Exception w^ proponed, fo as to infer compenfation, viz». Th« 
the Purfuer hadlntronietted with, thefaids Goods to the value of the 
Debt; that it oi^httb be verifyed infianter by, Write oc: Oath* QafiUhil 
Reporter. Hmilton Clerk. 



P. 20 1. Jiome and Elpbingsion contra Murray ofStenhop. 

« • 

IN a Competition betwixt an Affigney and an Arrodier ; B was J/Udged^ 
That the Afligney fhould be preteFred^^ bec^fe the Afi^pation was 
anterior to tiie Arremnent ; and. thoit was n0C intimate, yet the equiva*' 
lent was done, in fua far as^ the Debitor being defired to make payment 
to the Aifigiicy, and fhewing his Affignatdon, .did promife to pay the 
feme, whidiujpQa the Matter, waslikeaSW ofC(»rohDration, which 
certainly woula ^efer the AiOBgney, notwithflanding he had not intimate 
fiis Alfignation* . 

The Lords Found, That if the faid Promife Were verifyed by Writ, k . 
fhould exclude the Arrefl:er : but that it could tiot be proven oy the De- 
bitors Oath, in prejudice of the Arrefler : And even as to the Debitor, ' 
the faid promife coiild not bind him, being made in contemplation of a 
Right fuppofed to be in the perfon of the A0igney ; Which being Found, 
Bot to be a valid Right, there were no reafon that the Debitor fli^uld pay 
twice. ' 

And whereas it was pretended. That if the Debitor hiad not accepted 
the Debt, and promifed payment, the Affigney would have done Dili- 
gence, fo that he would have been preferable to die Arrcfler ; The Lords 
Siought, that {d^i imputet that he had not perfited his Right, as was Fof$»d 
before in the c^&ot Pitfoddels contra Donddfon. Forret Reporter, Giifon 
Qerk- 

Z Z Z Z D. 203. 
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D. lois Afoabray contTd. Athuthnet. la, Decern. i6j^. \ 

INaProccls for the fingle avail of a Marriage; The Lords moAifytd 
* QoooMerks^ the Rent of the Lands being ^proven to be jooo jiferkf:^ 
and it was thought, that the avail of the Marriage fhould be in all cafes of 
that nature, j.YcajsRent. 

D. 203. Lord Bdmerinoch contra The Tennents of North* 

berwick. i:^.Decemb.i6'jj^. ,^ . •' . 

'TTHE deceaft Sir WiSi^ Dick having chamcd the Lord Balmertaoi;^ 
-■■ forpaymeiitofagreatSumofMoneydueby a Bood, granted by 
his Father, and diverfe other Noblemen, who were Aftors in the late 
times ; and did borrow the faid Sums for tljc ufc of the pubUck (as they- 
called it) and the fiiid Lord Bdmtriaoch having Sufpcndcd upon diygrft- 
Reafons, and alfo upon a Reafon of Conapenfatrofl Founded upon ju 
Bond granted by the&id Sir Wiaism to ^wjohn Smitb\ whereupon the' 
faid Sir John had a Right to the Lands <£ Nmhbtmick \ and had Affigne^, 
and Difponed the faid Debt and Right in fevoiirs of the'Lord Bdmttinoe^ ' 
by a Difpofition and.Affigtratipn Blank in the harafe of the Afligncy ^" 
and no Decreet being Extraaed upon the laid Ptocels ; and the Aa of 
Parliamentancnt poblick Debts, that no Execution Ihoiild be for the feme, 
having interveened; \^- 

"^' Lord Balmerinoch having filled up the M Aflignation, io- thq 

„_ IJmiesGilmoiir, difl-ihteht in his Name, a Procefe for .Mails and 

Duties, againft the Tennents of NorthterwUk. 

The Creditors of the feid Sir fVillidm Duk pretending Right to die iiaid 

^ds by diverfe In&ftnients,'. did coihpeac in the faid Procels, ao^'al- 

Icdged, that the faid- Right, thereupon the purfuite was Founded, wa& 

extthftandlarished, In'iuaferasj'the .fiidl^DKl Batmerinoch had Found- 

' "^ afoQ of Ccmpenfetiori-tipon the fame, againft Sir iVillum ]OfcL 

. was furtaintti ; and whereupon there was a Mihut of a i>£reS 

Sulpending ther Letwrs agatinft Sir WtBtMt Dick for jhe Debt ftbovc^ 

mentiiooed:. Aiid that the fiiid'Aflignation granted by' Sir Jphn Sf^tOi 

had been given up to Sir IVillidm Dick fijrius Son Sk. Mdre'w^ a$ th^ir Bvi- 

denc ; for Exonering thfc faid Sif fVillitm of the Debt compenfed upqa* 

- Jt »* /b^titmi, Thar there was no Decreet in that Pr«ccls of Sufpean 

fion,' ^zwAfivWiOum Dick: And as'to the faid . pittended Mfinm 

it way na produced: And whereas it was dcfired, thfit Tj^iBiam Dokm 

who wasCiecfc for the time, ihould be examined upon Onth concerninft 

thofaidMnut ; and the giving up the faid Affignationto Sir WiOidrnDuH 

or his Sons; It was urged, that the Minutes and A6k of Procels could 

lioc be made ojp by Witnefles, Et noncreiitwr Clerico mft Mottiua. 

toufittts ASis, : And 2. That there ndther was, nor could be a Decreet 

ia tfaie laid Frocefs^ Inrcfpeft, the faid Sufpenfiori was upon other rear 

fcos that were Relevant; and compenfation being in effcft latisfajftioW 

and die. kft exception, the laid Reafons ought to have beenfirft difcuft^ 

viz.. That there were diverfe Arreftments at the inftance of Creditore, 

which Ihould have been purged ; and that Sir WiUiMm had Aflignedthe 

Debt whereupon he had charged, and the Afljgnation was intimate; So 

' . that 
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that the Sufpcndcr could not be in tuto to pay, unlcft the confent of tlie 
Affigney were obtained, and that the faid Sir William was at the Horn 
andhisEfchcatgifted, and that the Donator did not concur nor confent. 
^j. Tho' there could have been a Decreet, and the Arreftmcnts liad been 
purged, and the AffigneyandDonatorconfented ; yet thefamen not be- 
ing Exixafted, the Sufpender might pafs from his Rcafon of compenlati-* 
on, feing res was integtA befcH'e Extrafting ; and the Sulpender may eike 
and verify any other reafon that is emergent: And there had arifen a 
ipott relevant Rcafon and Defence to him upon thefak) Aft of Parliament 
anentpublick Debts; ofwhichhecHJghttobave, and may plead the be- 
nefite, in regard Afts of Litisconteftation and Decreets are Judicial Tranf- 
aftions and Comrafts : and as in other Contrafts there is locus ^niunti^^ 
bcfoiretheybcpci:fited-in Wiife, fo in Afts and Decreets, before tli^y be 
Extrafted, Parties are not concluded; ^sv&^. g. even after Litisconte- 
ftation before the fame be Extraa^d, a Defence may be proponed ;. and- 
in De€larat(M^<:oncerning Claufes irritant, tho Parties will not be admitted 
to purge after Sentence, yet bqfcfre Extracting they will be heard : And 
even by the Common Law, albeit ubi res tran^ in rem Juiicatam^feme»hA 
wii retrdB^uf, ex Infirumenns noviter rt^ertis ; yet before Extracting of the 
faihe, if Writes be Found which will elide the Purfuers Lybcl> they 
will be received. - 

xlt wss Jfiffverei for the Creditors, That in this cafe re^ was not inte- 
ffTdy becaofe the Sufpender had fo far acauiefced, that in effeft he had 
payed the Debt, Cdmoenfation being equivalent ; And.' if before extras 
aingi he had made attual payment, there would have been PQoec^fljr 
ty of cxtrafting the fame ; and in this cafe not only there \vas folutia ipfo 
Jiiriy in rcfpeft of the faid Compenfation fuftained ; but defs£fo the Lord 
'BdimniMoch had palyed j or 4000 merks in fatisfeftion of the Debt char- 
ged for ; the Compenfation beiiig fo far ihort : and the Creditors had io^ 
tented exhibition of a Difcharge granted by Sir Wiltiam Dick to the 
faid Lord BaimeriMchy of the forefaid Sum of 4000 merks-^ and a Declara- 
for, that in rdfpeft of the faid Compenfation, the Gad Right granted by 
the faid Sir Jaifw Smith was cxtinft. 

TheL&rdsy at the defire of thcfaids Creditors, having examined di- 
verfe pcrfons anent the faid Minut, and the giving up of the faid Afligna- 
. tion, and anent the having of the faid Difcharge, granted by Sir fVtUidm 
Dick to Bdlmerifwb^ the Creditors at length did pais from their Compear- 
ance. And now the Caufe being again advifcd, the Lmrds did adhere to 
rfierr former Interloquitor in Jnao 1664. And did JFiiwj, Thai before ex- 
ttafting, Bd/Tnerinocb might pals from his jReafon of Cocnpt;n&tion : and 
decerned in the faid Procefs at BdmeriBOfh\ inftaace^ ^ainft the Ten- 
ncnts of Nort^Acrwick ; Referving to the Creditors their A^onof Exhibiti- 
on and Declarator as accords. 

D. 204. Kinloci^ contrz Rate. i^.Bfcemb. 1674^ .' . 

THE deccaft Mr. Rahrt KJnioch Portioner of Luthrie^ having gran* 
ted, after he was married, a Liferent Right to bis Wife, by Infeft- 
meot in fome of his Lands ; in farisfaftion of any further ProvilKM: did 
thereafter give her an additional Jointure and Imefiment in other Laads;^ 
after which he did give a Right of Annustlient^ forth of the Additional 
Laikls, to his Daughter Jam Kjnloch. Th« 
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The Daughter and her Husband Mr. John Dickfon^ did intent a Poin- 
ding of the Ground, upon thefaid Right of Anhualrent ; in which Fro- 
cefs Jesn Rase Relift of the faid Mr. Robm compeared, and defended 
upon her forefaid Rights, being anterior to the (aid Infefbnent of An- # 
nualrent. 

It was Repijfed for the Purfuer, That as to the firft Right for Provifioa 
of the Wife; fhe did not make quefUon, but that being in Satis&£tioa 
of any other Provifion, as faid is ; the additional Right granted there- 
after was for Love and Favour, and Donatio inter virum & uxoremy 
and revocked tacitely by the Purfuers Infeftment of Annualrent. 

The Lords Found accordingly, That the laid pofterior Right was re- 
vocked by the Right of Annualrent fro tanto; without prejudice to the 
Reli£l of the Suferplns if any be, the Annualrent being fadfEed. Neof^' 
^jr* Reporter. Gii/on Clcvk. 

D. 205* George Drummond contra J^nzies o( RotwelL 

16. December 1674. 

IN the Procefs at the inftance of George Drummond for payment of a. 
Sum due by Alexander Menz>ies of Rotmly as intrometter with the 
Debitors Goods: It was Found ( as in diverfe Cafes before ) That the 
pretence^ that the DefunA was Rebel, and his Efcheat gifted ; doth not 
purge vitious IntromifCon ; unlefs it be alledged, that the Ddunds Ef^ 
cheat was gifted and declared before intention cf the caufe; or th^ the 
Defender did intrpmet, either by vertue of a Gift to himfelf, or by War- 
rand and Right from the Doaator for the Defenders Intromiffion, tho 
the Gift was not declared before the intention of the Caufe; In refped if 
there was a Gift declared before the intention of the Caufe, the Defender 
is ill the fame cafe, as if there were an Executor confirmed, before the 
intenting of the Caufe \ and if he had either the Gift himfelf, or a Right 
from the Donator before he did intromet, his FofTeflion 4^ initio^ being 
by verwe of a Title, tho not perfefted, cannot be laid to be vitious ;* 
and quivis Titulus etiam color at us ^ purges the vitioufheis of the inttomii^: 
fion* Strathurd Reporter. Giifon Qerk. 

D. 206. KeJhead contTSi Irving and BorthwicL eod. die. 

yOhn Irving Merchant in Drumfries^vi^ ftirniflied Mournings,Win- 
ding-fheet and others neceffary for the Funerals of the deceaft Earl of. 
Queensherry \ did take a Bond for the Sum of 1424 merks from the Coun- 
tefs Dowager, Relifl: of the faid Earl ; which, tho it did bear only that 
Narrative, that the Lady was addebtcd to the faid John^ without relati-- 
on to the Caufe forefaid, yet it appeared it was for that Caufe ; In fwa 
fer as, the laid Countefe, being confirmed Executrix to her Husband,had 
obtained an Exoneration ; and the forefaid Debt,contra3:ed for the Func^ 
rals, was one of the- Articles of the fame. 

The faid Countcfs having deceafed, the Earl of Queensberry her Son.was 
confirmed Executor to her ; and a Decreet being obtained^againft'him at 
the inftance of the faid J(?/r;^ Irving^ for the forefeid Debt, nefuf^nded 
upon multiple Poinding againft the faid John Irvingy and the laird of 
Kflheady and Jamej Borthrpicky and certain other Creditors. 
The faid Laird of Kflhead alleadged, that he ouglu to be preferred as 

to 




to the Goods confiimfcd hv the laid Earl ac t 

arid to thc^ca he rmght^&^sm<^mDS^Z T*'^ 

fcim her Moveables irfe flxmld not be laSficd „ h^r ^^Lifee^^ahA 
diat he had done Diligence upon the ttfpofmon.of S feidjSSvii? 

thereby had Jight to the Moveables confirmed by the eS, a^thciruo 
on ought to be preferred. ; : » t > * wercup- 

- Whcrcunto ^»«.*,>^«( That thefeid Diljto^tion aid not feivd 
Right to i^/A.-4 ud«^Tn5d«„>n.|MKlMo«redui)SnthefimeS^ 
dies lifetime: andilicI^y.luuLnbDohlyrt«ined Poffcffion, bS byt£ 
CbncepGoniandNaoireof.thc/ftijght, /C;^i6«-rf fcouid not iJawPoleffii 
OT, fcing he wtotewc Rightto t& Mweables aftir'the Ladies dccS^ 
jf he ^ *ot fitisfloidureing hcc liferimej fo th^he wtoin the cSe^^^? 
ly of odittPcrfonal Crc^tore, and muft come in according fo his DiSi. 
gpncc: andJrvfl^ and Bmbrnck were not only/r/er in Difeencc. haV^ 
4ng obtained Decreegbut >i^e priviiedged and prefew^jle Before' all ol 
diCTC^ditors, m refpeft the l^d/rz^»s Debt was of th^ N-aturcfofe 
£ud, for the defraying ofthc Funerals, iodjsme, Borthmck'^ l>ebt was 
n)r. Drugs. . , ,»\ Tf 

. hmasDuffyci&xlOIheM, ^t^Irn^, that any iriviledge ht bnitett. 
ded to, did ccafe; In fua 6r as the Debt w<asiBnovat, and wfs nota Debt 
wwntheExecuayofthe Earlof:jt2«f,iw*^, but became a DebtoftiS 
Counters her fel^T»Hbahadgivcnfiond (asftldis) without any RelaS 
ai totbe Caufe forclaid: And as to jMmes Bortkmk, there bcine two ^ 
DcbK due to him,^onc by Bond, and the other byanAccompt^thcBond 
did bear borrowed Money and Annnalrent, and was not a pnvilcdged 

The LmrdsFoimi, That Kflhe»d\aA no Right to tfie Mov^blei bv 
die Difppfition forc&id, and was oirfy a Perfonal Creditor 5 whereupon 
ThtyJotmi alfo, that Debts of thc^ nature forefsdcl, upon the accountof 
Funccals, and of Drugs furnilhed the time of the D^hfits ficknelL are 
privikdffsd; fothat the Creditors, tho they be not Cnditms fA^hua^ 
riiy are Previkeititi, an4 preferable to other Perfonal Creditors. 

They Fwf/»/alfo, That Irtm^s Debt was ftill- Privilcdgei n(«Witfa>i 
fianding diatf the Cbumefshad given Bond for the lame; Icing it did not 
boar borrowed Money,but only that fte was adeicbted ; and it app<»r$ bv 
the Tctoment^ ]E»wi«atio% that ihe was addebced upon no o5er zl 
count, but for the Came «>relaid< 

They Jdfo did Find, That die forc&ids Debts being Piiviledgtd as to 
the Coiintefe, they are Priviledged alfo as to her Executor : and tiui James 
"Bort/miek ftiould come in wkh the iaid ^iftg, as tbhis Accompt ; but not 
as to his Bond: and as to it, was to come in with th« reft </th« Credi* 
tors. Cr^k Reporter: QikfonX^\mk4 

D. ^07. Giptain (jofflfefl and Ilttfl^</jb<fni» itonti^ 

i J, December 16 J ±, 

CApt^ Gordon z Privateer, having taktn a $hip, named tbfr^«f* 
Cfr</f, and brought the fame to Leith ; It was found a free Ship* 

Aaaaa * aji4 
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and hot a Prize, by a .Decreet abfolvitor of the Admiral; in tcfpefib it 
appearol.by the Pai^ and other Documents, and the Declaration of the 
Company and skipper, that it was a5iw<W^ Ship: And albeit the Skip- 
per was a iMMndtTy yet he was received BurgeCt of Staekhohne, iand fince 
the War he had tranCporccd his Domicile there: This Decreet being 

aueftioned by a Redu£don before die Lords, upoii diat Reafon , that 
!ie Admiral had committed Iniquity in ^ving the £ud Abfolvitor , in 
regard the laid fhip was not a free fliip ; And it did appear frcxn the 
Declaradons of die ^pper and Company , that the Skipper was a Hoi. 
loftJkrj and a Parmer of an e^ht part of the' ijud fbip : And after a 
long Debate , The Lcxrds granted a Commiffiou to the magifhates oi 
Stockholme in Stvetkm , to examine fuch wimefles as either Party . fhould 
defire, for clearing dK point of Fad: ; and to examine the Svftds that 
were alledged to nave interefl in the (aid Ship and Loadnibg; andfthe 
Skippers wife who was dien at Sttekboime : And diverfe perfons and 
WitnefTes being examined upon the iaidCommiifion, at the Inflance of 
die Skipper and Defendo^ in the Redudion ; and a Report being return- 
ed andsulvifed: The Lords,'mJt(fy laft, did F/jU, That the (aid Report 
was a fuffident prefumptive Probatioa, that the Skipper had fixed his Do- 
micile at Sttekholmey, and that the Ship andQoods werefiree and did not 
belong to the Kings Enemies ; The StpuUs by the Treaty betwixt Sii>ede» 
and our King bong aUowed to make uie of HfOsmUrs to be Ndueleri and 
Skippers, tUimmodo fi$f Cvvts&huoUi and dierefore decerned; fuper- 
feediog the extrading of tlieDeareeruntil Seftfmier : and if the Purfuers 
fix>uldlhew, that they had done Diligence upon the fiud Commiffion, the 
Ijords declared they would grant a inew Onnmiffion. 

And thereafter a^ Agent M4»W Cclvilf having gone to St§cUtolme,vck 
behalf of, and for the Purfuer the Privateer; and having ui^^,thatfome 
Witnefles flipuld be examined by die Magifhates there, upon die Points 
contained in the former CcHnmiffion; upon that confideration, that no 
pofon was prefentfbr die Privateer, when the WimefTes were exami- 
jied at die inftance.of die Ddenders; and it was not the Purfuers faulty 
diat he was not therehimfelf or lus Procurator, feii^ the fiud Mr. Cdvil 
;oing there, and pmfueing the' find Commiffion, had made Ship-wrack 
he way, and was forced to return back. 

belaids Magjifbates didrefiife to proceed upon.thelaid Commiffion 
to examine the (Sd Wittaefles, that had been formerly exanuned, icnr 
others pretendi^ diat the Commiffion was execute, and that they had 
examined bcdi nudes and WimefTes upon the fame : and did write a 
Letter to die Lords, fheWinjgthe Reafons whereupon they had refufed. 

This Seffion, the Caufe hung called m frMpmtU ; the rurfuers did ob- 
jed a]g^ft the &id Kepw:, whereupon the fofdaid Interk}auitor had 
proce^ed ; and in fpecial, diat the Depofitionsof the Wimefles exami- 
ned at Stockholm'Wtxc not tranfiiutted ; and that diey were not fo much 
as named in the Report : and that the Owners had refufed to declare up- 
on that Intern^a»)r J vU, whether thor Name was only borrowed for 
the ufe of the ]ungs Enemies, to colour and continue dieir Trade; pue- 
tending dut th^ had given their Oaths already to that purpcrfe, upon 
th«r obt^ning oS i^e Pa& : and it was defired for the Purfueft mat the 
Xiords woul^ procpedyWithout icSgdQi to the Report and Interloquitor fore, 

feid. 



mmtlmmmmm 



oi Council and Se^jon, 



^^ 



95 

* • "^ - - • " 

£iid; and advife and give their Sentence) whether, upon what was be- 
fore them, the ilcafon of ReduQion was proven. 

Upon Debate among the Lor is. It was m^ed, that the)r had givoi a 
Decreet already, but the Extrading was fuperfeeded (is &id is) tOndidd- 
cally, in order to the granting a new Commiffion: . ^d- the moft that 
the Purfuer could delire in reafon, was, tJijat a New Conumilion fhoul^ be 
granted : And all that was before the Lords 'being foro&erly advifed, and 
a Decreet given thereupon, <and the &ine Aanding/ there was noching^ 
now to be advifed ; but the Decreet ought to. be Extra8:ed) or at i^ mdc 
a new Commiffion Ihould be given to the Purfuer. 

The L0rii notwitbiihinding, without refped to the faid former D^reet^ 
did proceed to advife and Vote^ whether there wasalft much proven, 
as to condemn the fiiid Shi|).- 

It was uirged by fome of theLord^ That tho rts were i/tttgrty and 'the j» 
were no Decreet; there is ho Ground to adjudge di6 (aid Ship upbh tfaie 
pretences fore&id, feingthe Skippers (kth beii^al^rty had been tik^a 
upon thefame; and helhad declared tipOn Oath, that liie had changed tiiis 
domicile, and his Refidence was at St9ckhdlme ; and his Oarfi being 
taken, thcyneeded noother Frobadoh, ^fpjeciajly feing' his Oath is;admi- 
niculate With the Dcpofitions of his Wift,aftd others takefri upon the Cpii^- 
niiflionforefaidatS/oc*/wA»*;' being pofitive,that Hehaid'Tranfpoited 
Domicile there ; and no other Prdbaooft was adduced to the Contrary.' 

It was fardcr urged, ThattheSkipiperbcin^aBurgefs, and being* 
the time in SuOem with his Wife and his iiMA \ Ttite Sueiif, Owners were 
ifthfisfde to think, diat he wasfuchasperfori, as by' the Trcity tlw^y 
might make ufc of as Skipper: And.' what ever coiild be pfeteiide^ 
againft him for his own intereft, oughtiiit to niilitateagainft them.' 

It was alfo urged. That His Majelty had written a Letter in fiivours of 
die Strangers,, recommending them to the Lords Favour and Juftice^; 
arid it would be thought a ftrange ilctilrn, that the Lords Ihould con- 
demn both the fiud Ship, and the 4doaift^^ Decreet ahfcilvitor, ?md thqr 
own former Decreet. , ' « 

It was neveithelcfe Voted and Fouiyd bypluralityi thatthc Ship ought 
to be adjudged upon the iaid pretences, that the Kings Enemie had the 
intereftforeiaid, bothasSkipper mi as C^wnn: 4iv9dieQf the Lordsdil^ 
.fenung. • • .. ; ' k •= 

"D. 108. ^^.pfCettih, l(f^^, inter eafdm. . 'j, - 

THE ^iwiitf having givenina$£DI, defirdng that feing they (^(dred 
to prove /<^//i'e,.that' the Skipper had changed his Domicile^ they 
might have a CominiflBon to wh»t Judges .the Lords pleafed, for l^rb^iiig 
die feid Allddgance ; Some (if theLprds^i^ere of Opinion, That the AT 
loJgance being unqueftionaMy Releivarit was yet competent, In i%fpe£t 
ttelJirds had by their IritcribtjmtorFrtihd, duit they had already provea 
prefumptively, that the Ship inV][ueftion dnl not belong ia the Kings Ene* 
mics •, and alfe long as that Interloqnitar Itood, they needed not pfrdve 
any fartheir ; tlK 01ms frobiUuU of tfaecpntrairlying upon the Caper : . And 
the faid Intcrloquitor being* lincc rev^rfcd and taken a\vay (as faid is ) It 
was neither needful nor competent until now, to ofier' to prove fo^ivt 
^e ikid Alledgance. _ 
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The l>rif nocwithftanding, F(W«<< by ptondity, and by one Vote only, 
ttattheAlledgancewasnot now compettot; me Frefident being oia 
cootnut opinion ; but being carrytd by one Vote before it came to him, 
he could not Vote« 

JemefMS eftendmtr^fMrtttJmfij d€Mfe que Us flus hstiUs &fcsi^ 

nxMs des SemMtaars cfimiyefft fMrks EftrsmgerSy &Md^ iu Ngvirei t^ 

rsmcuns deseiuxami ipoytm ir /* mmOU cofie^ tfifjent f^nns m gliez de Lutbr 

^gfm^ qui ipoyt YsrtU ; &'gtgmi$fmr P Jrrtfk 2000 livres Stcrl: am 

Mnviron: & l^ tmfoncU fiif untn^tAsftulemnit. 

J). ao9. Titmeddm contra Seatones. tod, die, 

' jT Wis FoufUinthtctlte Sir JUxsttierSettomcS Pifmeddemy contn Se^ittm 
..' oiBUiTf That PifiMaUfMf Btodier, thohewcs Appeaiand Heir to a 
.'Baron, he could not haTC a Moveable Heirlhip; becaufehewasnotadu- 
al Bmto. Some were of opimon, thtt as tothat Advantage and priviledge 
of having a Moveable Heirfhip, it was fufficient that ue Defiinct was of 
that quaiinr, that he was oneof chdTe Eftatxs ; feii^ a perfon once Bmto, 
tho he be aenuded 'nfemfer B^n as to the effect and mtereft forefaid : An4 
aFrtlate, tho fix: Age he 0)ould beooine unable to fcrve, and dimit, yet is 
Aill a Prelate as to that cStct : And the Appearand Heir of a Baron, who 
bas Right and i«/p/<WM froxm^tA be a Baron , and is Peer to Barons, 
.andmay be upondjc Affize of NoWcmen and Barons^ if he Ihould be 
prevented with Dearth before he be In^ it were hard to deny him the 
^priviledge forefaid, that l|is flpi fhould have his Movable. Heirfhip : 
And if hisHeir W^uld have the b^aefite as to a Moveable HeirOiip, his 
Introtniifioa with the fame ough( to import a Behaviour. Lord Form 
Rgjortcr. 

'2X a 10 . Mr. T>(iM Theirs contia Tolqubon. i . Jan, 1675, 

MR< Dmni Thoirs, having icqmred from y<^ Forks the Lands of 
Cr^^pitry, didpurfiie m improbation s^unil the Laird of TH- 
ftltm of a B(Mid and Onnpryfing dedvccd thereupon of the faid Lanls 
^pM'Jofm Forks cSQtsk, the ^Joh» Mr. DmvU Thoirs's Authon 
<it*catOimnd£tther : And Cer^buion being granted, and being urged 
diat it fhould be Extraded; // tuLsAUeigUy that it could notbeExtrad- 
ed, but ought to be ftopt ; becaiife die fidd Bond, whereupon die Cocor 
pryfing was deduced,and wh^itunto, Md radie'Compryfing diereupon, 
ToMipn hfl^ Right by pre^ref^ yn& gtanted to the deceaft Mr. Wmmm 
'iVW Advocate, andRegiftraeeintheGommiilar Books of j&erietnxa. 
jMip.'i6i^2y Andtbe£xtnd;wasnow produced^ wiachi&^r lb long 
tiaie,.indthe time of Troubles^ the R^UIqrsbeu^aUin fuchdiforder, 
ought to (atisfy the produ&on; peiag notoaly adminiculate, but al^ ho- 
rodcgate .in manner aftermenoobed, by Pdtruk Farkes Gnuid-duld and 
Succ^orto thcGranter, and the laid ^w&m Fiirfo^ the laid P Mtriek's Son^ 
In{ua&r as the &id Bond was gruted tq die iaid Mr. WilliMmForhts^ 
perfon.aboveallexc^on; and aU poflible Diligence, both real and per- 
ional bad been.u£ed mereupon by Horning, CoBipryfing» and Caption: 
and that theGranterhad Sufpcn^edthe (aid Bond upoi diverfe Reafons, 
• ' ' ' • and 
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and did never ^nieftioDtbe truth of the &in^^ ah^r^fponed hl$Bftfl.te to 
Pttrick Forbes his Appearand Hiiir, with the burdeh of his Debts J i^d it 
'f:aflnot be thought;, biittfaat heunderftood the Debt ip queftion^ to' mve 
been cotpprehendedxifider the genefalofDdjtsy having beenfoniuch di- 
ftreJOM for the &mc :. And that the iai&Pktrick did h6mol(%ate the truth 
of i^e faid BoQd ; In fiia-fiu:: as by a Minute of Contraf^ betwixt him and. 
Tolquhoiff hs had taJken .aiUght from Tolauhon to the laid Bond add Cpitl< 
pryfiqg ; aod wasobliged to pay for dier j(ame the Siim tbeteinmehtioned .* ' 
And the faid Faritk having Difponed tO his "EX^tSi^tiWHHtm his fiftate, 
theiaid Jphn M^s ferved Heir tothefaidl^i/^liis Brother ^ and had ho^ 
jpologait aHb the {aid Bond by G}ntrad^ berwiict him and Tdij^n^o^jWhereby 
hedifponesthelUhdsCkDipryfedofnew'agiintoTo/fiy^xrf. and ratifies 
thefaid Appryfingaod Grounds thereof : Which Contrad^lbeit ^Vheil the 
£ud Jfihn was Minor, -wa&made with toiifeni of hii Friends and Lawyers 
jnofLdeHberately ; di6 &id Mr. D4Z'i<< TAoxri beiiig One of his Lawyers ; 
And ther^ore^ tbo itteig^t be quedioiied dpon Minority ,as to any pre- 
judice or difadvantage . the Minor natf 'p^etehd to 4Mivt by th^ lame, yet 1 
It will (hnd ^ an Homologation of th& faid Bond as to the truth of the 
£ime* unjeftitw^c offisced to be improven^by a pofitive dualificatiOn of . 
IfaUchood. , •'■.— '.'•-■ * • 
, The Lotii having confidered the Inc4nyenicnts on either fide,' if eertj- 
^cations fix not produQiioii of parincipals fliould bd looted, being tht great 
fiirety of the People : And oatfae otfater'part, iftbey fhould beSilar^, ' 
and Parties fhould purfue malicioufly Improbation, having viis ^ motU$ 
gotthe principal Writesout of.tfae R^ifter, or known ttey hacT mifcar- 
ryed : They Founi^ In cejQpe£^ that M;. Djpvid^Thoirs hayit^; ^tai 
Rigbt^iftelr the onnatter Wa$ litigiolis by a Chargeaijd Sufp^ntion of th^ Mir^ 
pute, bctfwixe r«/(f «AI^«f fintf tnle laid^^^ 

^o that the'&id' Mi-. 'D/tvitji^ Ih' tjie iaihe cafe^. ift^c ^i^Jfkni^irtx^Purf 
luer, ahd-wkstoi^tent tofiateHihirelf|in thatcafe : ^ ii^ r^j^i^igifthe 
SpecidUti(s<tfthisCsiuf<i^;^%d-'Admifii^I<b^:a^^^^ HoiDalqg^^ons fgH*ei^dL 
that thewfort^fhe. 'faid ISxii^ pugiiij;ta&ti$fythe|;Pr^^ 

cfcmfiortiiifl ought not td bt E&M;^' / • ' f:.:^ .: . ;;r^;. 

mgie^ %a.4L ! hv< CMidrch fbr vifoo 'JMirtu, an<lft6^ittgf;oinpryfcd ther&. 
jmcm (;r^j( jgaaM, hedidafixr^tlie'!^^ 




Sufpeo$ieflj:WM»ttl^ IRodan,^ fnfaail^thi-'fiiid Ma^ar^ andher Cl)iildrea 
)?a4 Affigpilto h»iadtei6idfiad6iKindigtatited-1iy.'W'^^^^ 



the Isdd'Earl had Difponed the Right of the £ud Appryfihg 10 the Lord 
Hattoun ; And therefore Jjecame Lyal^le^o pay -t^e .kid. Sum to the Su& 
peode(s.Ced«Bt, and f^Sii^hdertaay and does' Cbmpienfe'iipoh the 
0ud Bond/ro /«»/o. ,^ ■ ., . > 

^.rb.ti^W^f^hr&»<^ neicter be- 

johg to {be St%ilders Cedent^ hofl^^ p:|tbek. bettpq^ j the i»cl.3ond 

■ ; '• — "- " B'faib'bb '* granted 
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granted by the Laird (}f Crdig beiae AlBjgaed «^ Uriiitt, widhoat any Back«> 
bood: AndcheCbmpiyfingbdfigdeducodbeiixesMKrf^ 
Bond: Andbvtfae&id £^«boQd be vras oUigcd onjy to pay die <fttd 
Sum in cafe he fixnild get payment, aad he was &£« mm getdt^ pay- 
ment of die laid Sum, that havuig oomp^fed not oidy . ii^on £e Cad 
Bond granted xoMtrgtret (^tyiugk, but forodier i>btseaBC(Maii^£if iJbe 
faid Debt due to her ; yeteotfaymoat of neither* 

Itiv*$ Replyeiby the Sdpeodar, That he iras not ^mceraed to C^ 
pute^ whemerhegotiMiymefttorQCit; butthe Chaieer faa^^i^ I^poncd 
the Compryfing as to theiaid SofQ^ wklniit tbe comnt of die (aid 
C4r;»i^i« and bw Children; and without the Bucdenof die laid Bix^ 
bond, it was equivaleitt asifhehadgptpaymoit; it being aft one upon 
the matter as to die intereft itf Hmugit, ivhedier A^«fnG«/lb badl 



/ 



cot payihentofthe fiud Spm, <v bad difponed the Gompr^ling m fua 
m as concerns the lame. . 

TheLor^ff, In Reipe^ of^ inception of the Bond ^"anced Ijjr 
North fk^ Found, That «ither ije iheuki procure a Retrooeffion of the (aid 
Bond andCOmpryfingtbereii^pQa fro tMtoi ordat he QkoML pay the 
Damnage and Internl fuftauned by the StaQpenders Odent^ through 
Northejks grafting ^ the Ri^ of the (aid Bond and Compryfii^ to 
HMttoMn And in that cafe, di^ the DamnaBe aad littereft fl)oiiI4 
prefendy Uquidate; and being Uquidate flnuUTbe a g^mind ofcompcft** 
Ution. GiSHMfMci^ Rcp(Mter. JkuMrtf Clerk. 

• ■ ■ * ■• . ^ 

IT wasdebated this da7 amongihe I^ds,. whetho- a Bood betog gruitif 
edbyaprindpal aiidtwb CauiioBersliouivlconjundlyandfi^eralJiy; 
and dieGaudooera notbdund to relieve one a^odier; |f one of die Can* 
doners (lioukl take indignation to the Bond aad, ihould puifiie die pdxt^ 
die fiiid odierCanddner will have a'defeoce 



beit diey be not obliil^ to relieve oat an^^dierpfv ras, • vat diat die iaid 
obhKementMr/^, intoafitfas, they are bouna fonjuoffly.and feveralftr: 
Moft of tho Lords endined to find, that die piinuer ought to relieve toe 
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• 



Oudooersb^lSidaedcon^aiK^y and fev»atty in reUtioiiio ^the CredK 
tonyettG^re Is itoliaoia^bipo pr^ligcmettbecnrixt the OuxiOBers tbein- 
felvi^ i^very ^t^^^ 4^«>fM4MMrf«s!todicprinapalibrdieff t«liieFy 
whkh itKfiy tho dif Vt'u^i4. WV^f^iiPt bound to rdicNna them ocprefly^ 
but iwght to be conipBiEed s|s f tf^irirr, (i^^ 

ButTCcaufe the Lp^dii werftijftndsdjflfld iB5»asilfedged oieither ba»l 
the cafe was for^Iy 4e9i4^t:t^ I^^ciiion was didaycd dvs day; Fm 

_ _ • » « I ... w 



THE Laird cBfemfffeU with jc^ttain Cauti(^ers for him^ving grant)^ 
•«daBbnd <ctf I6000 Merki;t6j^ decea& ^fts Biiukitinm. and fa^ 
y/ife,^lih^k)Ogeft fiv«^oftheiii,t\iVk>^'fpdamr^ Btit- 
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SjiriwdreirSon; -^AertuikjA^hMoohwasisecuteagimftthe prineipd 
'ana'CantionCTS : Aliathe&id jFi*» BiwiMtn^fdidpurtue aRedufltiatt 
and Improbation againft thefe who had acquired Righti, after thd Inlii' 
bition. 

It Wis JSeigii, That the Purfuer had jiointEreft, 1»c4uTetheAid flohd 
was Blank in me name of the fuoftitute, andthe pdrfuerccnildnot bei 
snderftoqd to be the, Bairn, to whom the Sum is to -be payable afet' 
ttedeceafeofhisFathetandMoflier, ftiag'heWasTitit bom the tiijis of 
tbegtaniingof the Bond : , And asto'flieMiIbilion it "wis hot ft the in< 
flance of the Pit&er, btit oflus Pfflher iftd Mothefc 
■^j^w«4!feK4 That tihbSond witsoppolied, b«arii(CgtijBpuf)jiJit» 
Name; ana thb die Bond tad been Slaift, aild ii« rorfiier not bom 
WhenitWas'granied; tbelitther might havefilled op any of his Bairn* 
N«nesa'she'ittldugte&'. ■ AndastothtUihibitioh.itwasat theiiirtanci 
Cf theFather5«wKB«»»>r<»*howas Piar; anddid^cCreicetothePur^ 
ftrer.beingfubftituteindieftfcafterhisdeceiBi. ', ; 

Tfe io?i6 Repentd the Alfcdganct. j ,, . ' Vi 

.' .It-^ thereafter Alledficd, That die Purfcer -was Caisfitd Of tte DeBfe 
, lafuaferaseithtttheDenitoforCaodonetshadpaytdthefene, at lca(| 
iosfft thereof, and did fitisfy fro tuiu ; or fome arhef pei&nihiiving aW 
Stod their lAfldsiAer the Inhibition, had given MbWey tothePiiriiief 
Or his Father) to paft from tht lohibitibn as to them, wfcth 6«^, to b* 
allowed as payment »«>««>. . /. 

It wu JujifT'ii, Thatthe Alledgancp is ootRelevant, unlefife vriit liii 
dl^Tenns, that the Furfuer of ms pithit tod accepted Wt^t Was piijw 
edby tbefaid$perronsltt:fips&9it>oofthe;Dete/r» fiiio; ^jtherwwe^ 
that there is Bafektw, Butbfily a Tran6ai6n Betiyhtfth* pSrfdns Jore- 
Cud and the Parfuer, to free themfelves Aoni Trouble and of a Plea j 
and'wl)It^)^asgiv$I>, Wasnotiiifiljs^fMonofdia p^in whple oria 
oart, but upon die accotot forefaid : And feing the Crcdito 
tote- fc that his Inhibition did affeQ diyerfa Lands,, or hj 
oetfcns bouijdto Hm as Caaadoersf loMit warranubly pafi 
Ebitionas teftmeoftSfc Ijtads,, «»d W^t fochtf die < 
kc riwi^lit: he mighkdfo tike »coi*dehtdtjn«t dt»iij 

ln»»&in^ ,ij u / f i! , .' ■ - M ' 'i' ' ' . . 

- 'Ifcti^'<W*','^a'itflioaldbeanoived'*trtditDfS IB Mate 
ftchTranSaions; iad whiitdniy fliould get upod accoum bf the" fenid 
fhoiildnotbe allfav*aiil=p»ynient, theymiBht getmort; 801" t(a double 
rftlieSrCeW; m fcaft- i*pfc'than'PHBtMa)d AflMttnt; and that 
h would fee the occaltaiirfoftiry. Thtsy. fmoi the Oefeftce Relevah^ 
Aat what ftould he jiiweti to w glytll \«» »«**» ftibifld be imputed ia 

D..414. ' /rtitt/ednti^fc«J'.7, y/w»fip(/i675. ; ■;' 

PY a ConttaEt of 'Mtniiee* Smn bong provided to the Masbiwd aiii 
bis'Wife, andtodK Heits Mile of .i& Maiiian j «hilk> ftUJxie- 
iiigffidibEadiersHeiiE MlUewhatiinnievcr: Aa InfaibitiDa upon At 
laid CaiatSi, at tbeinfiaiKe of tte Etdeft Son «{ dK Marrii^t^ and 
Reduction tbereupoawdstiotfuftainid ; beckufe the Father was living,' 
and the Son oeld^r was, ax could be Heir to bim. In lefpect the Father 

was 



io6 Deeijiims ol ^ Cordf 



wasliving: And tho he wen 4^ the Spa could have no Right, unleis 
he were Heir, in which cafe he wstm be obliged to wairfiindi Glt«' 
liUicb Reporter. 

D. 21 5. Laird 6f Lufs contra E. of Niriifdale. eod. diet 

A Bond being alledeed to be granted by tlie Earl of MilipUe, m «w 
** 1621, tooneCo^nlmHiaa his Wife, for (Sooo Afo-ij : Andaputr 
fitlt being intentcd thereupon ; It vis Alltdged,' That the Bond was molt 
fufpicious, being, fo :Ancient and nothing done thereupon; and in re. 
fea of other great prefumptidns,/!/!!;. the quality and condition of ths 
uiiAdMi when the faid Bond was granted. Being derigned the Earl's 
Seirant: And thatitwasimpr(^ablc,he could lave fo much Money to 
lend his Matter, or tlwt he and his Heirs /hould have fo long wanted the 
lame : And that it appears, that the Bond has been Blank ti imtii, the 
Creditors NJme being filled up with another Ihk ; And the faid 'Mm 
iKingdefisped to have been the Writer of the Bond; and yet where it 
beat:s that he is Writer, . it does not bear the &id ^^i^, which' it \^ouIcl 
.have horn ifhisnamehadbeenfillcdupfroihthebeginning: Anditat>- 
pear«, that the Earl being known 6) be a perfon negligent, and being at 
Zo)«(W«fef the time, an<rhaving to do with Money, might have givcii 
thc^nd to the ^iAdim his' Servant for raifing pt Money, 'aiid that he 
forgot to call fpr. it. 

Tk ixtis Founi, Thatthe^ld Bpnd: could not betaken away tipoa 
£hei>i^umptipnsforefaid; unfei^ittvere either prefcijved,' or the t>eV 
fenders would^ofler to improv^ it. ,G<^ Clerk. ' ' ■ ^' 

"-, : ;-■ : ' '^ '.- r'. 1" ,'i.' '■ ;.^ .'. ;,: ' •. ■ 

•or olStnie^, for pRynwntof a Snini ctueunoa. • 
Purfui» two Defences beiM proponed, MI. Fib- ' 
; anda Rep&rmade tp.tte&ft, w«. iijwrruptioa' 
cdnteAation being madeupdh the Di^ferice ofpay- 
'T' £''"^''''fe'*i^*™*'C»«'»'Was p)b*»d. 
'«. That the Suoimonds and Execution tlKreuponi 
Intenruptionj;did,notprovethoilame: -Inre^fit 
jyeLCalled; nprjmy DocUmenttaken .ift JuidgmMt 
I the Difchaiige produced,, U voj JUufged^riat \i: 
fons.thefeiopientipijed as Cjuiatote to :&? turfuov 
bythePurfuerhimfelfasitohgh't to have btsn? 
there being a great difference betwixt Tutors and Curators; lii refpeft 
Tutors muft-aft; for the Mhior, and are Authors at to all deeds done Ito^ 
them ; biit Curators do only concurr and ought to advife and cdnfent to 
(hedfqd^ofthc&Mihcc, wl^ch'Otltemrayesanemitvidid. ' ' 
- Thei<i^*idid B»i.theBi&4atgedid not pfave; and itcould not ba 
obVudefltpjheFiirfuBi'.whahad.not fabfdibcd the iame; anddidatlfo 
' Fuiii tfet the Suiamcuds and Exeaudbn did fuffiojeatly / intanipt; C«U 
tMfiitiifff.A£ta[FMiiuriiKn.Scitmi.Miiin:OsA. ,T ,- ". 

"' D. 217. 
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iD, iij* Town of Edinbur^ conttk-M^l of Ldudbtirie . e6d,die, 

• • • • ,• • 

THE Lady r^fr having Momfied k cdt&iijS«jnof Moncv fofthe 
Poor in certain Paroches in the South ; and* K{lVir^ gnployed to 
the End forefaid the fbreiaid Sum upon Bond or COnCfa^' granted by 
theTownof£<ifff^«^^: TheMiniftersofthefaid ParocbiM .^ .ourfue 
the l^owQ of EMtAwTihy to hear and fee the Tenor of the (aid wHtb jx^' h; ' 

SroVen ; and that being done, that they flxnild be detertied to pay : ' 'AAd • .< 
id fufficiently prove die Tenor of the iame.. ' •*' 

In the Proofs againft the Town^ There was a Defence t>rot)oned, hizi 
That itiy Lord LmmJmmw, Vhb had Ihtereft in die &id Mortificadbii, bad 
K>t pay inent of the &id Sum from the Town oiEM^urghy which fhey of** 
ered to prove by his Oath» ' 

The Lor^^ having Ordained his Oath t» be taken before AnfVer; And 
he being Summonded to tbkt eflkd,he was holden a^ COnfeft : And having 
thereafi»r upon aBill^ DeGred to be Reponed to give his Oath, and being 
Heponedj he was tioiden as confbft the iecond time : And ih refpe£b that 
the faid Ddfence was not proven by his Oath^ The Lords proceMed and 
decerned ag^nft the Town« 

The Town of EUtdmrgh haying intented Procels sigjliiifl: di<i Earl 6^ 
lAudosaUy ioc refoundingthe iidd Sum } upon that miiitmy that the ^me 
was formerly payed to him; and that he had confeffed, at leaft was 
holden as Con|eft, wliich. is equivalent as to the payineiitof the iaid 

Sum. - -.f ' 

. h n>ds Jlle&edf. tblt his beldg hokiea as Cohfeft,tn the Froceis fbre&id 

Idid operaceomy uu^tt the Defbncei^rred to his Oath was not proven, but 
cOuld'notj)e.aGroiud,cifpiufuiteagainfthimfelfy unlels it were provea 
by hisOathi, that the &id Suin was payed to him; and hedofired to be Rd- 
|3onedtoh^0ath; It «kf Jt^ered^ That he b^i^ twi(^ hoklen as Con- 
%lt, there wa^ no reafofi td Repohe hiili, and his ^v^ helden as Con= 
fbft dodb Qprnte in law aUemuch^ as if he had cc^fi^ the &id Smh ^ 
^eingthnxi^hiiisC^ntumfK^diePurfiiersareprejud^: Andhecannot 
pretend, that he was nee a Party in thtt-Proceis, ieing he was holdea as 
Oni^i^) andindie&mQProceficra^ed.tobeRepon6(^ andwasR^n- 
ed asiaidiir: And tbohohad not been called sb ^^ ib that Procefs, ydt 
being caUed imidentw f(^ proving of an Alledsance ; by die certificacm 
forded bebecamePafde thcreiii t And asHvhetiaaihcident Dihgencie fs 
jrailedagainftahaverofWrite^ for jprovin^xi^f lan Alledgance; and the 
liavidg thereof is referred to the Oath of thel>efender. in the incident ; if 
lie be holdea as<k»i^ft, thotheAUedgSueebeinotprovipn, the iSiifuerof 
iiheInci4cat!i/Ul have Execudon againft lum as-Haves* \ and hv the Dam- 
nagc and Interttftftdhinisd through la^<>0ntitt^ fo it ought to be ia 

dsiscafe. .• : . ' ^^ -[■ ■ . \ . . ,•■. 

TheL(ri(f> Tho theBarlof L»ud»tu0s ^pft&mptlve C(h$feifioh (t)6ing 
bolden ascofi^ as fiddis) be a coii?iitt:eii)g evi:denoe,tlNit tibb i£A Money 
"Vi^as payed to Jam ; yet they had that refpen to tiitn both as lb his ^{uality 
and intt^ty^ ^t wey would have itopohed hii&li, if Ipt had compeared 
himfelf ; or had written jto the Ixirds, that he d)t(kM to be Reponed ; 
and did intioKite alfe much to his Procurators : and to tiuit e&a aid gyn 
fiafoe time, but no Return beii^ made, tb^ proceeded,imdiiiftainea die 
t C c c c c pur< 
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purfuiteatthcinftanceoftheTowiJ.^f £<^»«r^*, upon tbcfmedUm fore- 
fiiid. Monro Ckrk,, .-. V.-.'s 



• • • • 
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D. 3i8. LettfKJtfy'ifi^ Lor^ of Seffion to the King. 

. •:*••/:*•* I a. ydwnwry. 1675. 

M. Yo'llD^nl lMtdtri4U His Ma^efties Secretary, having writen to tiie 
'-^MGdent, concerning die abdvemeiMioded Procds betwixt Cap^ 
-.isilaOar^'and the Suedes, anent tfafe Ship called the Wine Grdfe; TtuiC 
•tHe Suediflf'Eavoy had made Applicatioa to tus Majefty, and had re^nrt-^ 
fentedj That the Decreet agaii^ the Stran^rs, ^vascaiyed but by ttvro 
Votes ; and had eiven in a lift to his Majefty, of thote that were for, 
and againft the uid Decreet, with diverfe Reafons againft the (amp. It 
was thought fit, that a Letter fliould be drawen to His Majefty, cont!u»- 
ing- the Grounds, wbeceupontbe £ud Dectoet proceeded; wMdi beins 
done by thofe who were appdnted by the Lords-, fome (rf'the Lords dicE 
objed ^Lgainft the liuxie, Tmt dieydid mendon the Lords indefinitb^ to 
have ^ven the fiud De cr ee t ; Wnereas His Majefty was informed oithi^ 
contrary,/ and die Informatioa was true ; aoA theri^>re it' was de&tcl 
it ibould bear, That, upon the Votes of tht mn^ir part, Which is uftcstl 
in all Oifes, the Decreet was ptonoahced: Specially , feing the (aid 
Letter did containe the Grounds of, and did aflert the Juffice of the fidd 
Decreet : So that tbefe ,who.had • voted -a^dhft the- iamc , coiild. not 
belye tfaemfelves ^ and put under tjieir hand the contrarie or what they 
faaa voted . And albeit in all Judicatories , even in Parlkinent , what 
is done by the plurality doth ovemileaiui conclude tii^Diffenters, fq as 
to fi^mitt to die iame : Yet tJiey are not oblised ta fnaintidn or ajert 
the jufticepfa <$eaten9eaod Aa,duit diey tM-'bet^ agtuift in i^dt 
Judg^ntwd vocfe ; ' ; 'ji • ; •.''*?..•:-■■ .'.'r. ■ • ■:■> 

It was , notwidiftanding , carryed by phirality , Tbte '^mhout die 
jUQQ^ment fore&id the Letter fliauld be uiUciibedby «n the. Lprds; 
die ; Prcfident haying promifed to write to ■■ tiiy tJXfA < LmiefdiA , wi»»: 
was truly ret gtjk^ When tbe^diD6cf«etw«tt given r 'And.iipon that 
jUlureaace , iome of the Lords decfarcd yi\Ai dk^ (bbfcribbel , vast, th^ 
30mi^i^ upt th^ oun fenfe^ biitdie fmfe ^ di0 Cburt i '^An4 tfaoQ|;a 
thei^ were oonc^^cd,. as {M..'s, ^ysx. tHigfl ^/ktt Hot bonvincitd. ^ /■] 
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fUiism ataid^ff haviogrf uffiied .th&flow lad of tfithfddt ^ 
' Heir to'A<)^c,the ;laiteMof:Ar«#l<& bis Fadierv for fiil^ 
Un^ a Minute beii^ixf ^ faidVi^^'f £ad t^.J^itbflde m&' WiOiMH^ 
Gundinnii^ ofLd«Mt ^m whom the Purfuer had Right: andforpajT'L 
jnent o^tiie half (^t^PBduty of|tbe lMids<>i D9i^hiiigftotf»^ ctN^htitothe 
£iid^aut: and.Ut^^odteil^tiooiiKisaMdeiii die cuife^aodfer proving 
the rt^t of the faids I^ds QiD^i^na^olm yJt was crstved ^dlic tht De- 
pofitions of 'V^itndf« , tibac had fioett sid d iiobd in the tike prpce& , intent^ 
ed againil^ die SifA EmfI , ;as fe|)i:^knting hic:?Facher %x implement ioT 
.djie.lAi^ Miniu£, i^iciuld be,,xecdived in thisSProcefs: Botthe Xar<^ 
Imvji^ ; cQnfidergft^^. dig (aid iRari did not feptsfcnt hi»Fiither i0iv9^ 
' \' ' ' > . J . : but 
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but ^as purfoed only upon the paffive Titles ; and that this ptxKcfs 
againft the now Earl , k not againft him as reprefenting the laft Earl j 
neither was it alledged that he reprefents him ; Therfor they Fotmd , 
itt thefaid Depowions could not be riqteated in'this proceUj'Seing 
res was iitf ^fos -dfa j and aifa in uuojudicio non frokxniin tlio^ ni^t iater 
#4/<fc» /fj/fl'Mf •, or thefe who ircprcfent him. 

D. aio. Edmilhn contra Mn Jtikn Frefiofi. ' eoft^dk/ 

of JS^MM^Off and lus IMVj «s Bxeotors tOrths dtceaft 3'''''^^ 

vocue^ W payment of tbf Tack duty ror a SeaiU <£ <Goid, beknging to 
Edmiji^y. and fct tabim for certain Years. ■."■■/-.■''■■ - ' ' 
,;, /f IMS nHaJged for x\» Mendtty Thatbe otigfatiidt to be lyable fi>r 
^ Yetirs: in queftk)o \ becaufe, having enisred. to the Pofleffioii of tho 
fidd Coal, and Iwving payed the Duty for the ddiehepol&ffed^lii^vat 
^rced to.oe^fe from ^OfKing, inrd^fktheikidCdal.cametobemthat 
4POoditiQa-, that it co^ QQ( be yrinugbt^ putly : by. xtsSon cf iSat defe£b 
pf 2loof> ;lo that the Co^lziers neicbo: would iKvccodld iwo(|tDtdtb« 
out ha»trd; .tod partly. W reafon of bad Air -j^thu R^dilTlm the 
X)efeAdcr living aocepted a Tack of » Snfi^etB:, ■ IjfUfiteio {uch hiiiianli, «o 
^yohe bad takeii his hazftfci; ftnd was ia the cafe, «K]if fat had U:<^iffed 

aR^btto j^ff rffif- ■ • - '■ "'-^ ■> ^^ ? « - • 

J^fl'K; Dufyedf That.<i/r<i w^ j/^hnuntfisyioAffusi t^vrndttioa^ cMf 

htf and.i$undei:ftoQd.t9 bp ii^; butMiLi'r49c(piid^:^x tod^&iis not 

ihougbt Jo be fet, uob&it. apipear by dit. Concnafly nbgc the Cdndudxfir 

jQiQ^ takei the han^d; f$ingitifi<if wx^t^MofCbtAnr^fbofLocaium^i^ 

fiwitit is .midiBrftood to be gitren aad&t ; aind thcc snrrlfs' ihould brpay^^ 

,ed exfr.^AftSu . And where the Gom^^^r cannot ^«^: uton> ocqifibit 

^ aniQ&peraUc^ ffn|>«dui>wt> wbichilocs doc anfe>leitterCToniMsxk^ 

fic W/»»por «^ge0ce,;aii iothi$cafe:;:i<fe«»/^i»fe^ as»<leai^inot 

4)aly 5«h&il^e duii^.;tbfd: is ftitisA.(iibje£fc, iibti^afab'tD'ipinocfafhKZtii-d^ 

but when it is contingent, as when Gabells or Cuftums are fet, or PHh* 

Ugi^MW^* Or|Q)^:;il^lhsrjB Mroniiiiiicb 4n iiAikKianeat,las doth 

loficivvpl l^.is\iem^.9>siA;'f9rf§ffimm frii&mm/iaAiifdittti be ^eft- and 

^ar in-1ibfe>'ic:a(e:of:CllftWPP ^-^ Ptil;Ute)riag Iboi^diiiiac be got at lifl; or 

y^xk^moBttiBwt^kimik^QS^ J^iJfliJhGuId faclatqinfitaDiie^ xn-IOmI* 

• 7|rij()^ifi:ibl$§»icii^wer,..ThoH^^ 

•Prd»atiietoiU0wedliel&»%^aftiesy(aacif^ and 

,^ Dfi&ndecs deiiftitigidaid «eariii&fi)din!Woridi% end«het)c- 

iCaft>a/(^ hi^ /d^iftg;! «n4^ i$ tbeuinqipiiiiieat Was infuppfaibfev l^rdtgy 

Application being n^^ to th^ Leij^ by A BiilJ given in by ^i'; Widpw, 
De(ireing,'that £he may be audwed to intromet with the Cropt and 

^.tisfi^f^i^aiii^/Mlii^'eomift^j ^!feeunng>thefift^ lof .De^nffc 

:perfo'os to the neareft of Kin^d Creditors^d other perfons having inter- 

eft; 
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eft ; did Remit the Petitioner «> the Gommilliirs of the placet Sir Dwid 
Fdlcfftter Younger wasfor the Petitioner and fiibfcribed the Bills 

D. 11 a. Meldrum contra Tolquhme, 20. January 1675*' 

I M a Declarator of ^/^4r at theinfbnce cfAfelJrttm coao^jxTolqtJlmiei 
It VMS JUe/^i, That the Horning was Null, becaufe the j^u^ was 
Charged only uipoa fix days, albeit he dwelt benorth the Water ot Dee t 
And by the A^ of l^liaraent 1600, ci^. 25. All Charges of Homing 
againftperfonsdwelland benorth Der, would beu^ i^xdayesat the 
kaft: Andbythexj8 ./f^P^r/. i2./G7ii.6. It is ftatute, that in cafe 
any Denpunciations of Hornings (hould W at tfafe Mercat Crols d Ediu^ 
bur^hy upon Charges, upon unlawful and impoflible Conditions \ the fiuiM^ 
and Homing thereupon ihould be Null : And that there was a Deeifion in 



Daries Book in .1^0 1625, that HcMiiings even upcm B(mds againft per- 
ions bcnOrth Dee were Null. 

// was Jnfweredy That the Ad (^Parliamem in AtM x 600, was only va. 
the cafe of Hcnrnings upon Citadoos or Charges to find Law b(nTowes, or 
for comjpearing b^re the Coundl^ as appears by the narrative of the faid 
Ad which doth intcmret and j-^iuate tlw difpcfidve Words of die Ad. 

AndtllsitdieAdoiPat-liament tnJMo 1593. doth notnulitate in the 
cafe <rf'H(M:nings upon a Claufe of Re^hation, feing after that Ad until 
die laid Ad 1606, fuch Claufes thatHornings ihould be upon 6 daye% 
were not thought, andif/i^arenocimpomble. 

And as to the pradique, It itds Jb^wereiy that there was a late pra^- 

2ue in JnM 16^4, upon a Dtkaxa inthe Innerhoufe^ in the cafe of Fhu- 
irtb cQittra Frdur \ Whereby it was tound. That the Ad of Paf liamenc 
1 600; is to be undemood, in mc cafe ibre&id| where Homings are upon 
Charges of the nature foreiaid, ifx a|;>peaiing before the Coundl, andfucfai 
like ; but not in the cafe in quefhcm and othersof that natutt, ^herc' 
Hornings are upon Bonds, and Claufes (tf R^iftration thereincontsune^ 
which (to bind, and cannot be qudtioned by mofe who do oblidge then>-, 
felv«. ' 

The Lords confklaxd, that the narrative <^ the find Ad dodi clear the 
moaning of the difpofitive words ; and there needed notto be'a Law and 
remedy as to Hixnings upon Chufes of Regiftration^ feing Fkrtiea 
could not; hdpthemlelves as to Chaises to compear before the CounciL 
and others of that nature without a Law: But diey were Arbiters, anS 
could make a Law cotiiemfelves, as to Oaufes contained in Comrads oc 
Writes, if they thought them grievous or impoffiUe: And tint ^tkot 
appe«ed to be a fingularitie in the cafe mentioned by Dtiriey feing the 
Charge- wasgiven mOrk^ upon 6 dayes, which codd noewellbe 
£itisfied : And ther^re the Lardsy for the reafons forefkid, did fuftaia 
die Homing. Actor Hog and Thoirsx aiteri Ftdcoaer and Fcrkes, Imp^^ 
jtntiM. 

■ a 

D. lij. . Carfirae cotitTd. Telzifer, eod, die. 



APerfon bong purfued as reprefenting a Debitor, upon diac paf&f d 
Tide,, that he had behaved himfelf as Heir to the D)auna ; In iiia 
£u: a^bdog conveened acths ioftaoce of another Ctuty, hs bad proponed 
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la pcremptor Defence : The JLar4f Found; That the proponing of a De- 
fcrice upon payment or fuch like> was not fuch ^ Deed as couW infer the 
Paffive Title of Bekavif^ ; unlefs if, were adminiclcd with Iritroihiffioii 
or othcrwayes. Nevoy. Reporter. Hjmiltoun CX^stk:^ Vide lo De^mi^er 

1674, ' . ■ 

'.•.»■• 

D. 114. Chamdri toiitra Ferquharfon and . Gordi»i4 

.aai Janmry 16 J $ I. 

* , ■ r 

.■ . 

» X • < «. ' /■ 

THE L^if m/f^i That a Pcrfon^ being Purfued as Intrometter * and 
having Alledged,tkat before the intentionofthccaufeihehad ob-^ 
tained a Cji^ of her Husbands .Efcbeat^ Jthe lilid Defehbe is Relevant : Antf 
that after .lQti'omiiIi6n> thprebeingaDonator confirmed before intention 
6f die Caufe, or the Intrometter optjiiriing a Gift tho not declared, there 
being "no neceffity to declare the fame againft her felf ; .that the fjime doth' 
purge even Intromiflfion before the Gift. ' Some of th^ Lwds were d'ano* 
ther opinidn, upon that Ground,that iffo mtmcmfo that the parties intrometr^ 
there is a Paffive Tide introduced againft them ; which doth not arifd 
upon the intention of the Caufe, but upon their own Act of behaving ; and 
Jus being femel qusfiium tb.CreditOK cannot be, taken; jGrom them, * except 
in the cafe of an Executor confirmed before the intention of theGaUffe ;• 
againft whom the Creditor may hjivc ASion : And that thcrdis a diffcr 
rence betwixt a Donatpr having declared^ and an ! E^ecmor having con- 
firmed • In refpeQ: the Executor is lyabje to Creditors^ bub not » -Bohator ; 
And an Appearand Heir Having become lyable by* mtromettlHg >)vithr 
Moveable Heirlhip, and behaving as Heir,^ hi^lntromifliondsM^-^ge^ 
by a fupcrvenient Gift ; feing his immixing is Aditio folio ; and there is 
f jj^iw r4^/V as to Intrometters, who are Executors ^ torp (as thex" 
Lawyers fpeak) and wropgoufly : And v^ effeft^ By their Jntr( 
sdeunt paffive, and arelyable to Creditors, 5/r4^W^ Reporter.- , . 

D. aa5. Jean Maxuel contta 'bAx.-Vf^iUiam MdxueU : 

' ■ ' eod* die* . 

MR. WiBism Maxuel AdvodLtt, being purfued at the inflance of 
JeM AU^iwl x^}X[^ for 5000 Afer^/ AUedg-^ 

cd due to her by Boad, gnmted by the feid Mr. William, which (he did 
refer to^his Oadi ; did give; in a qualified Oath, Declaring that he had 
Tranted a. Bond to die Furfuer at the defireof herfa^ Father, but the 
^me was never delivered ; and wasfofer from being eflfeftual, that by 
the exprefe order of 5^/;rite/, he Was not to deliver the fime to the Purfuer 
without lus ^arrand ; and that he had given him order to dtftroy the faid 
Bond, ia confideration that he was not fetisfied with the Purfuers carri- 

f;e; and that he had left her a Legacy,' which the Defender had payed, 
his quality was thought to be fo intrinfick, that his Declafatiocf could • 
not be divided, fo as to prove thegranong of theBond,and not the Quality; 
Speeiallyfeingthefiiid Quality was adminiculate with Letters, which 
thfe faid Mr. Wiham did produce, which were written by Sfri^kel to the 
fame purpofc : Yet by plurality, It was Found^ that his Oath proved the 
Lybcl; and Decreet wasgiv^n againft him. Thereafter the faid Mr- 
William obtained a Sufpenfion upon that Roafon^ that the Decreet was 
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ExtraQcd by Bivour of the Ckrks, not vhjiout precipitation ; gjfter that 
he had applyc^ to the Lords, and defired that the caie might be reconG<- 
dered : And that the Lords had Ordained the pecreet td be brought 
back \ in^ becaufe the party refiifed, diey paft a Snfpenfion. 

Tne cafe being debated infrdfentU ; TbQ Decreet inforoVfzs obtruded^ 
and that it was jv^t upon the matter ;; feing as to pot delivery, b appear- 
• ed by iii$ Oaith, that he was trufted to the behoof of the Piirluerj and was 
in efied a Depofitar, fo that he could not QUicel the £ud Bond without 
confent of the Purfuer : To which It wu Jifwer^iy That the Decroft 
Was Bxtmdodasfaidis, and that immediatly upon the pronoyncemg ^ 
1^ fame, be hadappiyedcotheLordsto the^eck forefiud; And it can- 
not be&id, thathe nad any Truft fi^ora tJ]^ Purfuer, but oply from hi^r 
Father: And thohacouldoethoi^lhtiobeaDepofitar; the manner %Ad 
quality and termsof theDepc^t^tion, cou^d not bp proven otherw%ye$* bui 

Serifto or JtirsmeMte. 



TheX^iif notwitfaAanding, Thog^ ttiey were ^nconsed to adhere 
to the Decreet being i«yur«} waft their pecreetsfhoukl be^bnQxiQustqthsit 
prejudice that even when they are w/W, they may be queftioood ^4 
altered ; Some of the Lords were of the opinion, that the,greatCQn(kler^-> 
tion die Lords fliould have, is to do Justice, and that the party bavifi^ 
omitted nothing upon lus part, neithw before ntira^ pronqunceiog of the 
iame ; and upontue mttter the reafoa oH Sofpenfion as to die pQiot of Ju- 
fticeand Law being unanfweraUy Relevant, It was hard im ^ f^vvf 
Ihould be grieved ugoa a pretence of form ; tbere beipg a fingolarity m 
t^ cafe upon whkh the Honour of the Lords m^jr beiaived,vto.TbiKt:he 
iaid Decreet wasExtraded with feoo modi predpitatioa. 

P. a a 6 . Joynt 'Fethm of the Advocatts, ^6 . Jamutry j$j<n 

A Joint Fedtion wasprefented by the Advocates diat had wididtawen } 
**■ whereby they did not expredy defire,that tfa^ fbould be itadnutted, 
butdidholdferth that they were fieeof, and hated die very thought of 
Sedidon, and that the Lords who did beft lo^ow the ReajRws ^their 
withdrawing would vindicate them to His Majefty ; and that they w«i5 
willing to ferve with that lieedofi) which their, predcceflbn bad fotmerly. 

and which thev conceived wa$ fio inore than was neceflary for tfaefe of thSr 
ftadon, border totheinteccft of the Fiopie, that they acknof^tiedge and 
were willingtofubmitto the iuftPover of the Lqrdi^ as thebr vndccdC'. 
fors had enjoyed die lame, and d^ired that die i^Btkioa flyniki be tianll 
mittedtoHisMajeftyasiattsfiidor^,' Some of the Lords though^ that 
die Pedtion was altogether diHatis&dory, and ihodd be dirown over 
the Barr, being astodi^mamier, m a joim andFa^oos way; And as to 
die matter, 00 ways iads&dory, Hnfinvating a qualiikadon <x die Lnr^s 
Power, and their Submiffion ; and diat the Lords pretend^ to a Power 
which their PredeceUbrs had not> ami that was not juft. 

Others of the Lords wereof the opimoo* That whatever mift;;d^ th^e 
might beas to the manner, It was bard upoii that account to re je6): it: and 
diat if the time was notfo prelfiogrthat wmch was amioinccd for Addre^ 
being to Ebpfe the very next day) it might have been helped as to the 
manner, by giving Indmadontorae Advocates, that it would not&dfiy; 
But there beijig no time for that; and the certification being fo high ^ 

heavy 
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heavy, w'-c; utter aiid perpietual incapacity ^ it might be juftly faid, as it 
is Repontd, a Judge in Et»lMUpaA (aid in tbe cafe of a perfon accuf^ 
iaf Theft, whepi he cijclined to fyfom by rcaibn of the meanncfs of the Va- 
lue of the thing that was <loU?n, being a Watch df Prals only, and the 
inatter of thQ Watch being beneath that valfic whibh the Law oiBiglMd 
requires fi?r punUbinc Thrives (^pitaUy ; And it being AHedged, jhat 
the FMhiojj with the Matter did exceed thfe vihie fbrefajd. It is ^id, that 
|ieAnfwered,That; ho would taHcHQMinsIJfe fortheF?ilhiqn,and it were 
hardf for the F^i^on and ir»*te^, and ^he way of Addrefs to take frbra fo 
many pcrfow their I^v^lyhpod, and fwm the Couiifrey their Servicer 
that was fp new^ary to tlj?m. And thit Ae Advocates ftult being / 
Joint'Withdrawing, they R%ht conc^iv^diat the expiation of thfc (ame 
fihould be by a joint Addrd? ; And yet th? petition wa$ not joint as to all 
^e Advocates concerned, puu^y haviii^ givqi in and being tQ give in fe^' 
Veral Petitions : And ^ to the naatt^r it was Reprefented^ fhat though 
the Petition is general, yi^ ^e generals thereincontlined do imply £e 
particulars that would be (atisfii£h>ry, feing the lx)nis4id not pretencl 
to any power, but that ^vhich was juft, and no violation Was intended 
of their liberties^ ndther was any innoyauon introduced or obtruded 
upon dion or their carriage in their ftation. Upon all which, h wms 
thought, that the Petition ihould be tranfisitted (imply, to the eSdOi it 




pr^dicpof Prcicriptiipni asi in tjus (^^^ i the IntprrnptiQa being the more 
Sivourable. 

The i^is liotwith^diQg* Fwjti^ that the Pedtipn not being £iti$i^ 
fa£tory, could not be tranfmifted to any <^iSc, And yec did declare^ that 
albeit the Prqdamatipn Wais conceived in thefe terms. «i«. That if the 
Advocates (bould poc giyp ^tu^Ctioa betwiin and the 28. day ; if 
they 0xn4d apply upon itbe ^8. ^y^ their Apphca^on flxn]}d be though^ 
tobewithin thetime contained in die Ad: And that in ftile ^ Law, 
thi^e vordf» ^f*m*t ^ ^ tertMu Tfrw% does not opdude th^ day of the 
Term. 

They d^Iandali^ Tlbat^^etition being diflatisfi|£bry upon diat 
a(!COttnt amongft <Qth«r9r via That they did > not p0er iatis£i£tiop, nor 
define to be readmitted, That Petitions being given in feverally, apd b^^ 
ii^ that they defired to Reenter, and were wiUuistogiveiatis&dion 
confoimto ttie King» l^Btntr and Proielaffiation, Ihauld be received and 
tranfimtoed asiatis&^ry. 

p. ^ay. Mod* die* 

UPon a Bil^ the t$ris Foiutdy That Parties ha^nns ajoint and equal 
Intei^ft m Lands and TeneiQents; fa^thjasco the liLkht it fi^be^ 
i]^ disponed to diem jointty,and astothftreTpe^vePropation and huts 
ofthe&d Tcnenipnts J the principal Writes flxwdd be keqpcd l^fiich as 
offered Caution to die other Portioners; and that Tfan&mpts would be 
my^ to the other Perlbns oonperned upon the Common Onigcs of 
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N the cafe abovcincntioncd,5. J4*«4^ inftant,c6nccrning Cod-caudohets 
^ obliged coniunftly and fevcralKr for the Prindpal, without a claufe of 
mutual Kclief : The Lords Feund^ Tiiat one of the Cautioners having payed 
and taken Aflignation, the pthfers had a good Defence againft him for hh 
own part,notwitliltandingof the Reifons there abovenientiofted;and that it 
was urged, that the Oxautibnet could not be forced to relieve the Defen- 
der if he^ had payed the. whole ; feirig he had neither Mffio mMtuUti^ there 
teing none given by either of the Qiutioners to others ; nor was obliged 
to relieve the other Cautioners bv an cxprcls Claufe, which is cverin- 
fcrt, when mutual relief b intended : And that this is clear Law, it ap* 
pears from the Title of the Civil Law de Fidejujforiius ff, Uh. 46. Tit. i. 
leg. J 9. Et leg. ^6. iiid. Es.'Leg. 11. Cei. eod. Tit* 

The Lords Decided, as laid is, In refped of a Prsi^que produced be-> 
twixt ^ im Mtmo rdating* 

to a former Pratique m Mutia 

V. 17^. The Minift^r of TuUiaUane tovAt^ CohiU 6f Larg^ 

and Kincardnf. 1%. January 1675. 

IT WiW.Fw/v' by the Lords Commilfioners for Teuids, That die liere^' 
tors of Lands, . having Right Viww duimis inclufts were not lyable to the 
' Augmentations of Minifters Stipends; and that no Locality xould be si. 
ven out of their Teinds, the iaids Infeftments being before the Year 1 5I7. 
And that the Feu-duty payable to Church-men for Stock and Teind ik 
Viftual, was not lyaple thereto ; becaufe the Teinds not being feparate. 
from the Stocky and the Herctors having Right to the Lin^ free of 
Teinds, incfiea theyewere not dtcim4t\ And by the Acts (^Parliaments 
and the Kings Deaect Arbitral, Teinds are lyable to Miiiiftefs Feu-du« 
ties, in conuderation that the Lords of Erection and Titulars, had Right 
thereto from tlw King fince the Act oif Annexation ; And that rfie King, 
who might tuive queltioned their Rights, was pleafed by the (aid A&' 
of Parliament, and Decreet Arbitral, toafied tteun with the burden of 
Minifters Stipends ; whereas fuch Rights cum deiimis, were granted by 
Church-men, and did not flow from the King, but nom thetri, at fi^ 
time as by the Law then fiandijig, they might have gi:anted the £une. • • 

/ ..... ^ * 

D. a^o. Doftor IJxy coatrai Jamiefon and Alexander. 

eod. die. 

/^Eorge SteuMTt Advocate, having cofflprifed from CW, 

^ the Lands oiArtrochie and omers ;" did difpone the (aid Lands and 
his Right of Comprifcing to Neilfon: and diereaftcr the 

faid Af///(C^/» failing in payment^of the price^ the faid George Steuarp did 
Comprile back from the laid Neilfon the laid Lands : and Jmlre^ Alex-- 
ander did alfo comprife from the %^ Neilfon the laid Lands^ and his;' 
Right forefaid. ' . ' 

jjodor /%, Ikving alfo comprifed from Con the. 

forefaid Lands^ ' purfued an Improbation of the faid firfl: Compryfing, at 

Ge^ge 
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Gemrge Steumh Inftancc i^and having (called thereto the faid Gmve Steu^ 
srt and NtUfon^ 9sAiiUr]orie'^tmifon^ ^ho pretended Right to the faid 
lands; he did obtain' A .Gertificati6n againa two Bonds, which were 
theGrpundjjfthe feid Comprifi^;' Ptwn Gompeiafance, ind alone 
Dependj«ice, and jk>pg Terms affigpoedibr pttiduceing the (kid Bonds • 
And thereafter the Doftjor purfueda Removing fromthc faidlands a- 

gainft the ^d 4»4r«p» j^XMdfr and ;6thers : And, it was: Meebred fcjr 
iekid AltxMder, That he had Right «) thc^d Lands, and \vas in 
yoffeffion upon a Right from GeorgA. Smmtp , who had Right thferetd 
( as laid is ). by a Comprifing agalnft : . ; Con tjta common De^ 
bitor ; Wlp^unto It was Anytmed, Th^the Dofendere could not found 
a Defence upon Geotgn Steumh Comprifing, Becaufe the faids Bonds 
J)eihg the Grounds thereof, vere falfc and improven : To Which J* 
VAS Dupljfid i That the:^9rtificatipn'j(gwnft the fed Bonds, Was bnlv 
jgrapted a^ainft George Steuart ; and thfet the fiud Afidrm AUxamkr wis 
aot called, and that now there is produced the fixviaick Bonds* And 
that the Extra£b of the lame out of the R=egifter of the Cbinmi^ndt of 
..^^wJc^r had been fprnierly produced ;. but the Principals, which virere 
imfuMied enJtodU, as the warrands of the fame, could not be then found 
by reafon of the difprder of that and many other Rcgifters upon occa 
fion ot the late Troubles j and the lame being now found auehc to he 
«ceived arid' fuftaintd "as *he Groiihds of the faid Conipryfuig • Seinz 
they arc not impi-ovwi ahd found falfe by a Decreet oflmprobation mwn 
jtryal of the Falfehodd ^ But a Certification is only given againft the 
iame for not production ; Which atthemoft doth 'artidbnt only w a Wok 
iumptive FaHehood, which is now taken away '(las lai<l is \ by prddu- 
.ftion of the faids Bonds : feing fr^fumfiio cedit tuetHdtu ' ^ 

It W4S Anfuteredhx the Purluer, That all Pcrforis,whom he was obli- 
ged to take Notice of. and to call to the Improbatibn (k^t firft Apprv- 
fins, were called; viz. The faid Gtorge 5/w4^/, at whofe Ihftancc the 
feid Comprifing was deduced ; and who had alfo Cbmprifed fi-pm Neilhm 
the Right thereof, as laid is ; and Neilfon hiinfclf : and that he needed 
not M the faid Mexifider^ Who had Only a fubakern Right, and was not 
infeft : and albeit he had comprifed fi-om NtUfouy yet by that G)mprifinff 
he had not fuch an interefl: as the Purfuer was obliged to know • in fim 
far as, the Right of the Lands in qucfliion. Was fettled in the fcrfon of 
the faid George Steumrt, by the Comprifing againft Neilfon : after which 
Neilfon had only a Reverfion : and the laid Neilfon was called himfelf as 
laid is : And the laid Alexxitder's Right by his Comprifing againft NetU 
fon^ being only a Right of the L^al o£ George Steudrth Comprifing a- 
gainft TSIeilfon, the Putfuer was not holden to take notice of the faid Rif hr 
and the faid Reverfion is not only now expired, but was expired theSnc 
of the obtaining of the laid Certification, no Order being ufed thereupon* 
And albeit the &id Jndrevf AlexMder was not called, yet he did conmcar- 
inthe laid Improbation; and albeit he pretends, that his right was r6. 
ferved, the fiud pretence is of no weight; feing it was refcrved only as 
aci^rds : And Certifications being the great Security of the People and 
fpecially whcrfc the fame are obtained u^n compearance, and after di- 
verfe termes are afligned ; and after Certification granted, the fiunen ftopt 
for a long time, upon expectttion that the Writes may be got, as in tlus 

Eeece Cafe: 
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Cafe; the (amen cannoC'becaiivellQi and looibd, fr^ixtu Infitttmntmum 

mviter rifertorim. .' >.,... :' ' ^ / ' 

The Lofilf , For the Reafoa foreiaid^oiighthafd to loofe the &id Certi^ 
fication ; but fpecially in this cafcv feiog thefaid JiexttUer will have and 
take the advantage aiStMorts ocpiicdCoinpryfing; and oxcludeiiie Dodor 
who was a true and real O:editor,to vdiofe p(«|uaioe the faid Gmge Stuart 
and the other Defenders had patched op, not only the £ud Compryfinj 
for iinall Sums, but other Rights ; whuh the Donator had been Ibrced. ; 
txr he had Compryred, to queflion by a Reduction, and had nrevaifed _ 
ter along dependence , and altar they had pofieft the Lands for a lon^ 
tdme: And on .the other hand, theiiud (xincipal Bonds being novir 
produped ; they thought ithard, chat the Doctor ihould take advantagi^ 
of the &me,a> exdude the Defenders aln^ether ; and therefote they pro^ 
pofed to the Doctor^that he Oioiild grant a ReVerfi6n to the ikiiAtfXMder, 
upon payment of what was juftly • due to him, within the fpoce'of two 
Years .* AikI the Doctor acqtttefoeing, they decerned in the Removing 
with the quiility foidaid. Lord GUmbuk Reporter. Gikfoff Clerk. Actor 
Chtlmets akeriTAwr*. VUk 17; Ftbrturyie-jO, inter eofdem. 

D. aji. coatiSL Mazuel icf,Januaty, 1675.' 

ABifl iof Exchange being dr»wa upon three Merchants, \fxtthoue men- 
tibnmg that it was anwn upon them, either feverally or con* 
jun£Uy; and one of &e perionsupon whom it* was drawn, being purfued 
for the whole Sum in jthe (aid Bill, being acicepted by them all fimply, 
without mentiooing, that they had accepted (he fame oaly forthdu-own 
I^uts ; b wds Jittflg"'^) That thev were only lyable for tneir own Partsu 
being f»y« detefuU-, \jrpkhk unaerftood in Law, that they flioald not 
hclyzhle in folidum, unle&itwereioexpreft, efpecially feing the Purfner 
cannotfay, that they were either Partners, orthatcach oftfaem hadpco- 
vifkm extending to the whole Sum. 

1l\k Lords, having'thought fit totry the cuftomof Metdumts, and 
to tak^ die opimoii thereupon of certain Merchants in Buiurgh- 
and the Report being pofitive, that it was thecuftom of Aferchants^ boc£ 
in die place where ttw BUI was drawn and liere, chat there /honld be 
Adion infolidum upon fuch Bills, when they are drawn and accepted 
fimply in manner forej^ ; Ftund the Defenders lyable /ifyc^i4w». 

D. 191. McKintoiJh contrz McKenzie, i<), January, 1675 

ADecrccr,againft a pcrfon holden as Q)nfcft before the Lords of Sei& 
on about 20 Yean agoe, was que{):ioned asnuU* upon that pr^ 
tence^at it did not bear, that the Farty^gainft whom it was given^ was 
pcrfonally apprehended, but only that ne was lawftdly cited. 

The Lards Founds That after fo long time, the faid Decreet coiUd not 
be declared null and void, upon pretence of an intrinfick Nullity ; In re- 
gard the faid Pecreet did bear, that the Defender was lawftiUy citai (o 
yn his Oath ; and he could not be thought to be lawfolly cited, unle& 
le had been perfonally ajqprehended ; and frdfumitur fro fet$t$9t$iAy and 
^tcm^i^^nfoUftmteraffa; unlefs it were made appear by produdion 
of the Execution, that the Defender was not perfonally apprehended: 

'And 






ofCoumil and Sefion,- 
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And tbercfore Afe fidd Rtafon of Nullity was Repelled^ Rcferving Action 



of Reduction as Accords« iliWo Qerk. 



D. ajgi ScrimTsemr cQiatXi Kii^heny. i.F^bruitiy. 1675^ 
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"jy y|Ajor5Irr/»»««wr having named in hisTefUmentia.i<^ 1650. Siil 
iVl jofatrCMritMgie, and the Tutor oi Purie Fodrif^kjme and 
JUxMuler Wtidffrhurnt of Kjfghetm to be Tutohs to his tWo Daugh- 
ters: Margdref Serimzetur one of the faid Daughters purfoed the Sid 
JUxMtHer WeMerburm ftwr ConiPt and Reckoning thd Pftymcnt ; and an 
Auditor being appointed, and diat Qiieftion bang itarted before him, 
viz.. Whefiher the Tutor ibould be I^yjiUcfor Nbgligeiice, from thetime 
^at he accepted; or brfons, after he joicw dot he was named Tutor} 
And upon the AuditorsReport, // w4 fiw«i by the Lords,that h6 fboulj 
be lyable only from the time ofhisafcespting; and yet the Purfiicr having 
4cfiredandg<«aHearingintheIntterttoufe, It Was again urged' for her* 
that the Tumf fiwujd be iyable, after fie knew; thai: he was named^ 
anddidceaibto ^o that Diligence that was mcombettit to him; «lnddi» 
verfeCit^tiops were adduced from the Qvii Law, and the Titfcsof the 
jf. &. Cod* De TtaeU & Ttambtts ; And De JdiHimftr4thne& ferkalo Tu^ 
twum-y which ought tomilitate in thiscafe, cfpedaUy in rcfpect the faid 
Defender was not only i^kmed Tuto^ but was a Legator ; a cohfiderabte 
simbeioglefttohimbythefiudTcftamcnt, which Law prefumes wai 
left to him in contemplation of the bucdtaofTutory put upon him ; fo 
^t haviiig accepted the fiud Legacy, and hivifig confirmed himfefi" 
Executor Leg?itor, hecouH not decline the Office, not to be Lyablei^ 
TutororutProtutor, And it was ferder urged, that As Executdi- Lega- 
tor, he was lykble to do Diligence : To which // wds Anfrveredy That did 
former Interloquitor wasopponed being juft,and upon Relevant Groundis 
of Law, inrefpea theGvU Law is not received by us altogetherin the 
^e of Tutors; the Office of Tutorie by the CivilCivilLaw being ««««/ 
fttblicum&fteeejfdrittm, which no perfon can decline, unlefs hehaveaiid 
alledge a juft Ground of Excufe, withb the time limited by that Law $ 
whereas by our Law and Cuftom, when any perfon or perfons are named 
Tutors^they are at liberty to accept the laid Office or not; fo that a pe^on 
named Tvttor until he accept, neither is, nor is obliged to do the Duty of 
a Tutor : And albeit by the Civiil Law, a Legacy being left to a Tutor, 
is prefumed to be left eo intuitu and upon condition, that he ihould accept 
to be Tutor, yet by the Civil Law, if the perfon named Tutor do 
notactually get the faid Legacy, nift eonfeeutusfit, which are the words of 
the faid Law. he is not obliged to accept the laid Office ; ^nd it is not, 
nor can it be laid, that the Defender got the faid Legacy bdbre he did ac* 
cept : And as to.that other Ground, that the Defender being Executor 
Legator was obliged to do Diligence ; It was Jnftverei^ That by laws 
pecifions,?n Executor Creditor is only Iyable to intromet, in order to his 
own &tis&ction ; and an Execiitor qua Legator is in the fame cafe as an 
Executor Creditor ; feing a Legacy is a Debt payable out of the Executry j 
and the Legator has no intereft to confirm, but to the effect he may 
be payed of the lame. 

The i-ords Foundy Thi|t ai Tutor is Iyable only from the time that he did 
accept : and that the leaving to him,and his accepting of a Legacy did not 
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alter the Cafe; unlds before his accepting c^the £iid OfBce^ he not oh- 
ly had owned, but got the laid Legacy : And this Purluit being only 
difio Tutehiy and fwCompt and Reckoning againft the E)efender as Tu- 
tor, they did not determine the (aidQueftion, How far an Executor Le-^ 
fator fliould be lyable? but referved thefame,untilthe Dieferider ihould 
e purfued as Executor. 

The Lnrdsy in the Debate among^ themfelves^ ibine of them did urge 
thefe Arguments ; That a Tutor being lyable only w/ip/if C^/7, he can- 
not be lyable before he accept the (aid Office; it being inconfiftent with 
law, that he (bould be lyable to the Duty of an Office before he have it, 
which would be FHims dme Fstrem. 2. In Law, a Tutorie is quafi 
Co9f$rs^us ; and as in all G)nti:a£b, it is required that there (hould be the 
mutual Deeds of both Parties contra^ers ; and the Nomination (which i» 
the Deed of the Defund ; did not bthd the Tutor, until he bind himfetf 
by accepting, which is his own De6d. j. That a Tutor, having a Lo« 
gacy, fhould be obliged to accept it, is only provided by the CivU Law; 
which is the Municipal Law ofthe Romans ; and is not df force with us, 
until it become our Law, either by a Statute, or Cuftom authorising the 
fame; and even by the Civil LaMr^ frdfumitur only that the Legacie left 
to the Tutor is upon the account (oreiaid, but that Prefumption is only 
in the cafe, where it cannot be thought, that the Defunft would ^ have left 
the Legacie upon another account^ vi&. of Relation or any other Coafi* 
deration; Whereas, in this cafe,tt cannot be thought,that the iaid L^(^ 
was left to the Defender, upon thcaccount that he was Tutor, in refp^sa 
he being the laft named ol the three Tutors, there were no Legacy left 
to them ; and he was Nephew to the Deftind, ;Who had a great kindne6 
for him : and the {aid L^acy was not left to him fimply, but in cale his 
Wife, wh(xn he thought to be with Child, fhould not be brought to bed 
of a Son. 4. The Defender could not accept the (aid Office of Tutor 
Teftamentar , Becaufe he and the other two Tutors were named conjua- 
£lly , and the other two living, he could not be Tutw abne. Adior Dal^ 
fymfky alteri Fdcomr. Monro Clerk. 

D. 354.. 9. February 1675. 



A 



Removing being purfued from fome Lands ofthe Eftate ofCoBarmei 
die Lady GolUrme (xxnpeared, and aliedged^that the Tennent could 
iiot be ronoved without her confent, feing Ihe had right to a Terce by 
the Law^ and was not excluded by her Contrail of Marrii^e, tho fhe 
was provided thereby to a Jointure, but not in ^tisfadion of her Tercc, 
or what elfe fhe could pretend : Whereunto It vnu AnfmreAy That fhe 
was not ferved nor kenned to a Terce \ and until then, fhe had no intereft 
to compear to ftop the Removing. 

The Lords Repelled the Defence, and Founi fhe had no Intprefl : Re- 
ferving her Right of Terce, when fhe fhould be ferved and kend, as ac- 
cords. Craigi* Reporter. 

D. 235. Otiphant of Prov^mains contra eo(L die. 

Bill was given in, defiring, that a Comprifing beuis deduced, and 
the Meuenger having deceafcd in-the wttrim^ before be fubfcrib^ 
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cd the fame ; Therefore an other Meffengcr who was his Collegue might 
bcsdlowcd iand Warranted tx) fubfcribe the faid Comprifing; 

T^p i^r^ confidered, That the Mcffenger that was on life, thohehad 
Ijcen employed to execute the Letters of the Comprifing, by denounceing 
and citeing,. yet he did not fit and was Cblfegue to the deceaft Meffcnger 
and was Judge witti fiim, the day and time of the dcduceing of the laid 
Comprifing : and that a Comprifing being Procejfus Executivusy confift- 
ing of the Exetutions, and of the Procefs and Sentence of Comprifing^ 
upon the day that the Debitor was cited thereto ; tho diverfe Me&ngers 
may a£lfeverally as to Citation and I>enunciation9 y€t none of them could 
be looked upon as the Judge and the Pronounecr of the Sentence, who 
ought to fubfcribe the fame, but the Mefienger that did a£hially fit as 
Judge, and upon the verdict of the Inqueft^ did Decern and Ad-» ' 
judge. 

D, 236. Cranfion contra Mr. Mark Ker df Monfioni 

44 February^ ^^75* 

Upon a Bill, it was defired, tl^at Witneffcs fhould be examined in re^ 
lation to a Procefs, that their Depofitions fhould lyt in retentisi 
fiut The Lords Founiy That tho Summons were raifed, that the iamea 
not being execute, there was not a Dependence : and that it was a fl:reatch 
great enough, to receive Witneffes before Litifcopteftation in a depend- 
ing Procefs, which the Lords are fomeidmes in ufe tp do : but that Wit- 
neffes fhould be received upon a Bill, without the Foundation of a Pro* 
ccfSj it is inconfiflent with Form; . 

It is to be Regrated, That of late, the time of the £/r^///!&, that Abufe 
having creept in, that there are fo many Bills given in,and fometimes paft 
through inadvertencie in a hurrie ; the £dd cuftom fhould be yet re- 
tained ; fo that Bills do juftle out Procefs and the hearing pfCaufes; E- 
fpecially it being confidered, that thty are oft times offered in the very 
tune, when after pleading in other Caufes, Parties and Advocates are re-^ 
moving; which is theOccafion that oft times moft of the Lords are not 
advertent when the fame are offered : And it is a Praaice not futeabte 
€0 the gravity of the Court, and not without a dangerous Confequence ; 
feing Bills may be arient Matters of great importance, which ouglit to 
be offered to the Lords in a decent way, and flx>uld be confidered by 
them deliberatly, 

D. 357. tontra eadi diei 

T;HE Ship^ called the Wine^rdfe , mentioned in the Cafe aboverc- 
lated Ntfm. 207; Being Found, by a Decreet of the Admiral not 
to be a Prize: and thereafter the faid Decreet being reduced upon a con- 
tentious Debate in fdro : A Bill of Sufoenfion was given in, making 
mention, that the Lords having thought fit, during the dependence, the 
Value of the Ship being liquidate, the Price thereof fhould befequeftrate 
in the Complainers hands, upon a Bond to psiy the Sum thereincontained 
to the Caper and his Owners, if they fhould prevail in the ReduSion fore- 
faid : And that he was charged to pay the faid Sum, the Procefs being 
. now at a period by the faid Decreet Reduftive, at the inflance of ai\ 
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DC purgca ; wnicn Aircinncnt was upon the Dependence 
on, iatented at the Strainers inftance. for tcduccing of the 
Redudivc : It was debated upon the BUI, and^noncfl 



Afli^ney • And that he could not pay the lame anti| an Arreftment 
in his Hands, at the inftance of the Sweeks die fbrmer Owners of th 
Ship, ihould be purged ; which Arreftment 
of a Redudion, 

faid Decreet R< _^ ^ _^^ ,^^^^ 

the Lords, that the fiud Decreet being in faro comrMJudoriOy wasoT^^^ 
natjure, that it could not be reduced : and it were of a dangerous G»- 
fequence, that after Decreets inforo, the People fhould not be fecure. but 
upon pretence of the dependance ofReduftionsof the&me, that iw^iicfa 
was found to belong to them by fuch Decrcets,fliould be againlyabic toAiv 

reftment and to auditioning: And up(jn the other hand,It was confide(«d and 
alledged. That Aere being Arreftment and Warrand for the fame upon the 

depcndance,thc Debitor was not concerned to difpute what the Ufueof the 
feme may be, but there being defaSfo an Arreftment, the feme ought to be 
purged ; which could not be in forme, but either by loufing the Arreft 
ment, or by refofing the Bill u|»on the reafont)f Arreftment: the Defend- 
er in this Reduffcion finding Caution to make forthouning if the Purfu" 
cr fhould prevail. 

The Lords, notwithftanding Founiy That in refpea the matter was al 
ready decided by a Decreet i» foroy that the Bill ihould be rcfufed, not 
witbftanding of the feid Arreftment upon the dependance foiefeid -Wh^ 
was hard as to the Debitor, who coufii not be formally fecured *but^ 
manner forefeid : And likew^ys bard as to the Stnmgew, feine bv tfaeG^ 
Deliverance, the Lords did in eflfeffc predetermine the Redu^fioo now^ 
pending; and ujpon the matter did Find, That the Purfuer could notha^ 
Intcreff to purfue, before the Purfuer was heard in the feid Redu£- 
on* 

D. agS. Ffli»/e Jaylor of the Tolbooth of Edinburgh 

5. February 1675. « ' 

MR. FdHft Jaylor of the Tolbooth of Edinhtirgh, did give in a BiH. 
complaining that the Jaylor of the CMuongate was in ufc to enJaise 
Prifoncrs being put in for debt, upon the Warrand and confent of ifc 
Creditor at wtwte inftance they were irapriibned j wheieasthe Complain- 




„ _-^ ^ — J . , Warrai)d w. BUG uocos 

Letters : and ther^ore defired,that adierhe Ihould be allowed to have 
the fame liberty, or that it Ihould be denyod to other Jaylors. 

The Lords did confider what was fit to be done in all fuch liked^ • 
and in end, the plurality did refolye , that where the Sums were finall' 
not exceeding 200, mtrks, the Javlor might enlarge Prifodcre for debt' 
without any other Warrand but tne confent of the Parties, atwhofe in- 
ftance they were imprifoned ; which they did upoa dnt ooofideninon 
that Poor People, if they Ihould be forced to fufpead and i^ajL with a 
Warrand to put them out, would be fomctime putto moreCharees.'diaa 
the Debt doin amount to. Five of the Lords did di^nt, bang of the 
Opinion, That the Prifon being His Majefties Prifon, no perimi could 
be put in upon Letters of Caption, unlets the fame were under the Signet* 
and no perfon put in by Warrand of the feid Letters, could bcenl^ed 
without Letters to that effed ;. lum ummqaodt^ue dsf^vkut^ to modoquo 
tontrMtar \ And the Prifoner beiog put in for his Rebellion, could not 
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be enlarged, uakfs he Were relaxed : And if Parties did fuffcr themfelvci 
to be taken and iocarcerat for (maH Sums^it was their own feult, and 
moce unexcu&ble the lefs die Sum be ; and msjus & minus ncihmant 
Jhtciem : And it being acknowledged by the Law, they being Prifonerti 
ioT greater Sums, they could not be enlarged, withbut a Warrand to piit 
them to liberty ; and die Iaw making no diftinflion of greater and lei^ 
Sums, the Lords had not t L^iflative Bower to alter or qualifie the fame^ 
without an Ad of Parliament. 

X). 1^9. Burnet contra Lulgfue, eod. die. 



AComini^on boog dire^for tslciAg the CHtb of ^ Stranger refiding 
in HfitUnd ; the Report Was <)\)<$^Qdc4 i;ipon that preunce, that the 
Strangers Dopofoion was not fubfcribed* 9lbei( the COmmiffion did bear, 
that he ihould fubfcribe the fame : and yet it was fiiihuned, becaufe of the 
CvAom o£ hbUoftd, tfcat the Judged only fubfcrihe, and the lame was fub^ 
icribed by them ; And it was adminiculate with ^ letter from hiin, bear- 
ing, that he hgd declared before thp O>mmi0ion4rs, and that he would 
acmere to what he had declared. GU>fo» Clerk. . 

D. a4.o, Marion Birmie. contra Gilbeirt Scot^ eod. die. 



THE deceaft WiHism Scot of Bomngton having threeSons, Wmam 
theeldeft, andKofcr^, znAGilkrp: Thefaid>Fi^f4;wby hisCon- 
tra£l of Mburiage, had the Lands and Hftate of Bomngit<m difponed .0 him 
by his Father Mr. J^mes S^&t ; but was not infcft therein : and after his 
(deceafe his Brodier Rctnt bavins fucceeded to hini^ did renew a B(^4 
granted by iAiti^AWiBismy in ni vours of \R#^rrr Riidel\ ^nd having re^- 
dred the uud WiUtMfi Bond, did grant a new Bond for the Suni thei> 
incontained : And the &id Robert lutving alfb decc^&d, before^e w^ ia* 
feft intheEflstte, or ferved Heir tothemd fVitHsm; and ths (aid Gi/ierf 
the third Son having fucceeded; aPurfute was intented, at the infhnce 
of the Relid and Executrix of the Creditor, againft the l^d GiWcrtp as ce- 
preTenting tHe laid WiUidm and Rohert his Brothers ; at leaft to hear and 
fee it found and declared,^ that the fidd Bond granted by Robert^ was gran* 
ted by him in xontem];>ladon and lieu of the {aid Willidm^^ Debt and jl^nd ; 
jmdmatitought to aflBbft any Eftare thatdid belong to the laid W^/iZ/4» ; 
jind in fpecial the benefite of the faid Contraft of Marriage, and difpo- 
fitiondiefdnmade irifevpursof thcfeid IVilliam^ 

It f^as Medgtd for rfie Defender, That he did not Reprefent Robert nor 
WfBiamj trppn any Paffive Titles ; and tho he Ihou W teprefent IT/iK^w, 
neither te nor the Eftate would be Lyable to the faid Deb^ Ia refpcft the 
i^en wis e&tind:, and innovate by a new Bond granted iby thefaid 
Rofcr*; whomncitherhe did nor would Reprefent: And the uiid.BiQnd 
bdng granted only by Robert^ could not affe£t any thing Woocing to 
iVittiMm ; and he was nbt concerned to debatp upon what,accoMnt fiop'M 
Bond was given by Robert. . . 

The Ijoms did encline to fufhin the Declarator, upon that iieadt that 
the faid Innovation viras only to the effect, the Creditor might be the bet- 
ter fecured and fatisfied ^ the faid Robert bomg Appearand Heir for the 
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time; and who if he had lived would have perfited bis Right, andobtainT 
edhimfelffervcdtleirtpW^////«8|; but bciog prevented bv Peadi, fothac 
the fak| Bond was altogether inefie£):ual, the Purfuer nad camiiffiofum 
caufa oAta caufawnfecMtdy to be Reponed againft the faid Innovation: 
and the Defended was in dolof^mo to queflion the fame, feing tumo debet 
locufUuri cum AliiMJMctura ; ^ And he ought not to have JViUuum^s Eftate 
without payment of big Debt: Andfome of the Lords did urge and in- 
ftance the cafe aftcrmentioned, viz. if the Younger of two Brothers, the 
Elder having gone Abroad, and thought to be d^, fhould obtain him- 
felf ferved as Heir tohis Fadier ; and me Creditors of the Father conceiv- 
ing that he had Right Ibould renew their Bonds, and give back thefe that 
they had from the Father, and thereafter the Elder Brothei^ (hould return 
and (hould be ferved Heir to his Father, whether in that cafe the Creditors 
might have A6bion againft die Elder Brother and Eftate, notwithftanding 
of the iaid Innovation ? 

But becaufe the cafe was New, and not without Difficulty, The Lords 
before Anfwer thought fit to try, what way it could be made appear that 
the faid Bond was^ m lieu of a Bond granted by fViffijm. Newbjth Rc« 
porter. GihfonQXtxV. 



D. 241. 



Broun contra OgiWie. eod^-die^ 



APerfonbeingpurfuedibr an Anmiity of Money, did claim the bene* 
, iit0 of Retention conform to the lateAcl ot Parliament: But the 
LorAs Foundy that albeit Retention was granted for relief of Debitors of 
their Taxation,, and that the Debitor was alike concerned as to the end 
fofefaii^, whether he payed the Annualrent as the ufurA and profite of a 
principal Si^, orasAnnuitydueuponaperfonal Bond; yet the A£b x£ 
Farliament, medtioocd only Ainnualreats: And being, as all A6^of Par* 
liamejoit, firkn Juri^ fpeoaBy fuch as are corrector id "Juris communis ; it 
could not beextend^bfyond the Letter of the Law. iVn^oy Reporter 
GibfonO^xk. "//,. 



D. 141. 



Colknel Fukrtoun contra 71)£ 

eod. die. 



of Boyi 



^ne. 



np H E deceaff Laird of Tome having named his Relid now Lady 
-■- JB^w Tutrix to his Daughter ; and in cafe of her Marriaee CoHonel 
Tulertoun : The faid Collonel purfued the Laird of Bcyne for delivery of 
the faid Pupil : It tp/b AlUdged^ That her Mother and her Husband 
would, entertain the Pupil gratis. It was An/weredy That Boj/ne bemg 
berStep Father, and having no other Relation, but that of r/rririjcr, which 
in Law is not favoured ; his offer to entertain is not Relevant againft the 
Tutor, who has ijheTruft both of the Pupils perfon and Eflate: Audit 
istobcprcfumed, that the offer of the Step-Father is upon a'defign 
upon the Pupill her Pcrfon and Fortune ; and that the cafe had 
been dctcnnincd interminis 4. July 1649. Langjb aw oonivz Mure. 

The Lords Repelled the Defence,, and Ordained the Pupil to be 4©: 
Uvcr«ni to the Tutor. StrathurdKcj^nci. Gib/on Ckrk. 
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D. 34^. contra W, rf/Vi 

• . ' • I 

THfi Lori^ Founds That a Warrand could iwt be given to cite at 
the N^cat crofe with certification fro cofffejfo ; feing no perfoa 
Could be holden as confcft who is not iperfonaUy apprehended* Mr* 
ThamdsHtji iClerfc 

D. 344. Duke of Monmouth Contra JEart ofTweeddale. ebd. die* 

THere being.aTraniaftion betwixt the Duke and Dutcheis 6iMpnmouth^ 
and the Earl of Tmeiidiy whereupon a D^ifcharge was granted 
by the faid Duke and Dutchefs to the faid Earl, with oonlTent of their Gu-« 
rators ^ which Wis alfo fupcffcribed by his Majefty taki;ig burden fcK- thq 
Duke* and Dutchefs ; with an obligeraent, . that they ihould ratify after 
Majority : The faid Duke and his Lady piiirfucd a Reduftion of the laid . 
Difcharge, upon a reafon of Minority and Lcfion *, If jp-w JUed^edy That 
all Parties haveing Intereft were not called, viz, Th* OflScers of State foe 
HisMajeftiesIntereft; feing His Ma jeflywasfomuthccmcerned, that i? 
any thing were cviGed frcxn the Defender, His Majefty wpukl be t-yable 
for the lame. : 

The Lords Repelled the Defence ; . Without prejudice to llis Majefties 
Advocatto appear for his intereft, if he thought fit. StMfhurd Reporter* 
G/*ytf» Clerki '' 

P. 5454 trmngcohttaCarutber.- ^.February 16'^^. 

* . " • • * , • 

THE Surtitnonds being referred to the Defendej^ Odtji, who having 
declared that as to what was^ referred to his Oath He could not re^ 
membernorbepofitive; It wasdebatcd amongft the Lords, whether the 
Oath did prove or not : Or if the DeiPender to)uld be holden as Confeft, 
In refpc£t he was tadeclare defaStofrofriodr recenti j and in ftich a cafe th« 
j)retenceofw/^ w«»?^i is neither excufeable nor relevM^ ^ndfo it was 
Found by the Lor is ^ tho fomc were of the Opinion, thataperfon compear- 
ing and declareing upon Oath, that to his knowledge he did not remem- 
ber, could npt hoUen as confeft, feing he cannot be (aid to be contuma- 
cious ; and to want Memory is not a tault : And after a party has declar- 
ed, it is only to be; confidered, whether the Oath proves or not. Mr* 
"John Hy Os.rk. 

D. 24.6. ^Burnet Contra McCleUane. eod die. 

A Father being purfued, as Behaving himfelf as Heir. to his Son^ and 
Litifcbntettatioft being made, and WitnefTes adduced ; the time 
of the Advifeing, h was Jllen^ed^ That the Father c«uld not reprefent his 
Son as behaving, becaufe the Defunfl; had a Brother who was produced, 
and at the Barr : Whereto It ipas Anfwered^ That /^ hocfiatu the Defence 
was not receivable; and it could not be faid to be n&vtter veniens^ feing 
die Father could not be ignorant that he bad another Son. 

The Lordsy in refpefl: of the State of the Frocels, would not receive 
the Defence, tho verified infianter , unlefs the Son wouid /ufciperejudici-^ 
urn J and be content that the Procefs ihould proceed as againft him : which 
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the pdeoder intromeaed, but tlsit be was appearand Heir ; aod in cdftt 
mtoriOy no probation was to be refpe£kd to the contraiy : and (ho the Fa> 
thcr«0(^iiocbutknowdiatfaehadaSon, yet he migfat be ignorant that 
his 9o9 would be prelerrtd to hinxf^, as to die Succeffion of hb own Son: 
and m JUmif vk^fd^, igMrMtit Juris is excirfkble< Mr. y. H*j Clerkl 

P, 347. contra Captain Martine and others^ 

^. February. 1675. 

A Ship being takeq by a Capef, aod being foun4 by a Decreet of the 
** Admiraiw be a Prize: Thereafter, upon a Decreet of the Lords* 
reduftive of that of the Admiral, being found to be a free Ship^ the Stran- 
ger did urge pajmjent againft 
li " ^* — ■ 



_^nd // vf4s Jse^ed, That the Decreet of the Lords , Ordaining Rcftitu- 
tion, was againft them as correi debendi^ and not utfoUdum, and that they 
are only ly able for their own parts : Whereunto It w*s Jnfwtrei, That 
though it was found,. That the Captain had probable Reaibns for bring- 
ing up the (aid Ship, yet upon the matter, the Stranger was wrong^ 
by the takii^ of his Ship ; and in afu deliHi, by fpuihie or wrongous in- 
tromiflfion, or odicrways. Decreets agaipft the Perfons therein contained 
are conftnied to be infcUdum : and the Stranger cannot know, what the 
refpe^ve Interefb and Ruts of the Owners are; and ought not Mfirtc 
hiy and to be put to Froce& againft every one of them, for declariiw ©f 
their Pans- • , 

The Lords Found^ That they were lyable its falidum; Refenring their* 
Deh^tf an4 R«M afla«ngft dionielvos, as to their fevetai latereSs aod 
I'loportioos. Lord Forrvr R^orter. Qihfm Qerk4 

f 

D. 348. mrd contra Knd, <oi. dU, 



THE Lords havmg formerly found^ That theCfedents of Perfonal 
Bonds, arc lyable onlv to warrand debitorem effe, but nof. ejfeh' 
etfleiim; It was fretessded, Tnat there beuig a QueAon concerning War- 
randice of a Rig^ of Annualrent out (^Land, the fame fhould bewar» 
landed no other way: But The Lords Found, That the Warrandice d£ 
Lands, or of fuch real Ririits, upon or out of Land, are aWblute, unkis 
they be exprefly limited and qualified by their Right. HmiUon Clerks 

D. 549. Vetch contra the Creditors of Ja^pes Ker and 

. Feter PaHat. eod. die. 



*^ in the Sum o^ Zoo.Uh. Jtarl. to the deceaft Jams SMnder/on; which 
Bond being conceived in the Form oiEtsgii/h Bonds, did iwt bear Annu0li> 
rent ; The faid James did affign the faid Bond in Favours of RsmsU 
Grahdm in truft, and to his own behoof upon a Back-bond ; and tbefo- 
after did aOign the laid Back-bond in favours of James Kfr and Robert 
Broun Merchants ; as to two Parts to the laid Kjr, and the third part to 
Broun. 

Sir George Manuel of PoOoek being Tnjftec^ and a^liog in nasQC of tte 

feid 
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CiJd.Stmms, did granta Bond to tlic i&id ^ and Brou;t, makin<» men- 
tion of the laid Boiid= granted by die Stmjorts^ and of the Altoation 
made by the find 'Ji^ms Smierfon to the faid Broun and Kjr-, and that 
after Compt and Reckoning, there Viras only retting of the feid Sum ?oo; 
Hh. fierU 'which the faid Sir George^ in natae of the faid StewArts^ is obliged 
t» pay withihihreeMoncths aferthat Stetports Bond flioukl be delivered 
tt> him, with an Afligittitipn or Difchame. 

.: Thefiud^«A> being dcccafed, his Executore did intent A^ion a- 
gainft the feid ^v Georgt Mdxuel ^ Jot his part of the faid Sum, vi&i 

ioo. la. ' . 

In this Pfootfs, fTxiZ/iow f^irff A did compear for his Intercft, and dicl al- 
ledge, that the Surii.in queftion due by Sir George Maxmly did belong to 
him, having fellcn under the Rebellion of die Slid Jtms SanAerfon, and 
AeGifr of his Efchcat, firft Gifted to Bmj'ti Rodger^ fi^ whom the laid 
WiSiMn had right, and thereafter to the laid fViOtam himfelf: aiid thd 
the faid Bond, grattedfey Sir George Mdxael, was granted to the laid Kfr 
and Broujtfjtt it was granted for the fame Suins, that were due by the 
Aid Stemiris to the ftid Smderfon. as appears by the Bond granted by the 
feid Sir George Mdxuel-, fo that tne forefeid Sum due to SM^trfon, and 
die Bond for the feme, having (as faid is) felfen and belonged to the 
King, it does ftill belong to him and his Donator ; Notwithftanding the 
faid new Bofnd granted By fir George Mkxuelm place of the lame, ieing 
SttrrogMttm ftfit ndfuram^ &e. It wis AnfrviereL That the faid SMderfon 
being Debitor to Kfr and Broun^, kshc might nave payed his Debt after 
the Rebellion, or the Creditors might have gotten Aris6£lion by poind'i 
hig or Arreftmcnt before the Rebels Eicheat, fo he might have afligoed 
the Debt due . to him fi)r their fiitisb^on. Whercuai» It was Jnfwerei^ 
tor the feid Wittiam f^fteh. That the Riebel cannot make ajfignarion/^g/g 
rebdhmy the Aft of Pariiatnent inAtmo 1592. K^Jsm.O. PatL i2.c4fi 
145. Entitulcd, Jmnt the Efiheats of ReMsy Bearing exprdQy, That no 
Affignation {ball be vafid being made by a Rebelat the Horn, in defi^ 
©f the Creditor j if he be at the Horii for the lame caufe : And therefore^ 
tW faid Affignation made by Sgndtrfon ttrhea he wa$ at the Horn, in pre^ 
j»idice of Rodger f yetcb hb Cfedent, at whofe inAance he was at the Horn 
for the fame Debt, is void: and what may be in the Cafe of aftual pay- 
ment, or of ^Poindic^j or legal rhligerice, needs, not be debated in this • 
cafe; feing the Rebel did neither make payment, nor was the laid Debt 
due by the Stewms; aficfted with Legal Diligence, but a volontar Affig- 
nation was made by the Rebel, which being NulC fcr the Rcaiontpre- 
faid, and the Purfuers Right to the Sum in queftion, being founded up- 
on the fame, the Purfuer can have no Rkht to the forefaid Sum ; and 
the (aid Vetch having undoubted Right X as fiiid is ) ought to be pr&< 
ferred. 

The Lards by their Interloquitor 10 Dece fiber laft, did find that an 
Affignation made bv a Rebel to his Creditor, albeit for a Debt preceeding 
the Rebellion, and that the Affignation was granted before the Gift of the 
Rebels Elcheat, cannot prejudge the Kin^ or his Donator : But that 
payment made by the Rebel, or any other in his name^ upon his Precept 
or Affignation, 1>dng before the Donacors Gift:, is ftafficieat to liberate the 
Creditor fix)m Repetition. 
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Jp was further AHeiged for the Furfuer^ that the faid £ond ^raiited and. 
due by tnc Stuarts v/^s cxtinfl; and innovat ; In fua &r as the laid Sir George . 
jkijc/y^/ had granted the faid other Bond to the laid Kjr ^xA Broun ifor tnc 
fame Sum, which was equivalent topayment. 

Whereunto It xxfos Anjwerei^ That the faid Bond granted by Sir 
George Maxuel was in eftefl: but a Bond of Corroboration^ whereby the 
laid Sir George became exfromiffor , and upon the matter Surety for tfays 
faid Sum ; So that the former Bond was not innovat nor extind, being 
neither Difcharged nor Retired*; but being only to be Difcharged or 
Afligned upon payment made bj^ ^vc George ^ which implvesthatitcouldl^ 
not be innovat nor extin£t^ feing it could not be Affigned if it had been 
extinft. 

The Lor is before Anfwer to that Point, vi&. It the laid Tranfadioa 

was (equivalent to Payment, declared they would take Sir George MdxuePs 

02ith ex officio^ at what time the laid Bond granted by the Stuarts were 

' delivered up to him , and by whom ; and if any Difcharges were 

granted to him of the laid Bond. 

Sir George Maxuel having declared upon Oatb^ That he had recovered 
the laid Bond from Ronald Grahame^ and that he had not taken a Dif- 
charge of the laid Bo^d either from him or from the laid Kf^ and 
Broun. 

This Day the Debate was again refumedattheBarr, and amongft the 
Lords ; and thefe Arguments were urged by His Majdlics Advocate ^vizs 
That by the Rebellion 3^^^ grj/^/Vi/r Domino Regi^ and that confifcatioa 
ex deliW) is^upon the matter a Legal Aifignationy aad equivalent to an 
AlTignadon intimate : And if there were two Alfignations^ and the Debi- 
tor being out of the Couritry,the firfl Affignaticm &d b^n intimate at the 
Mercat Crofs, and Pear and Shoar of Lfi/^and the Debitor having return- 
ed,thc fecondAffigney had intimate his by way of Inftrument^and thereup- 
on the Debitor had bonafde made paynient to him, the firft Afi^gney 
notwithftanding would be preferable : And dio the Debitor would 
be free in refpeO: of Payment bona fide^ yet the firft Alligney might 
repcSt the Debt from the fecond as indebite payed to him who had 
no Rightjfo that theKing andTiisDonator havingKight to Stuarts Debtjtho 
the Sum in queftion had been payed toiO^ 2iadBrounKQis it is not) afaritan 
rationis the Donator might rej)cat the&meas indebite my td todiem;feing 
by the faid Interloquttor, It is Found^ That an Amgnation made by a 
Rebel, albeit before the Gift, cailnot prejudge the King or his Donator^ 
forthcreafonforefaid; It follows ncceflarly, that the Affigney by vcrtue 
. of fuch an Affignation has no Right to the Sum Afiigned, and confequent- 
ly, if the Debitor pay the faid Sum bonafide^ tho he may be^ liberate, yet 
t IK faid payment cannot prejudge the King, or liis Donator, but they 
may repeat the Sum belonging to them: And if it be not payed, but^ 
a Bond is renewed for the fame, as in this cafe^ the Donator ought to be 
preferred. 

TheAlBgnation being null, as faid is, There can be no Innovation or 
Deed done by the Affigney who has no Right, in prejudice of die King or 
his Donator ; feing a Debt cannot be innovat but by a perfon having 
Right to the fame. 

The Law does fo far favour Legal t>iKgencc done by the Creditors of 
Rebck, that there are fome Decifions ifi their fiivours preferring their Di- 
ligence 
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bis detibai1«^^>ofc ftleogl^hDifri^prdba'tb y Add the Htv^- beihg 
cIear:,iuiid!tbei:JsbQit^^E)edf«>ti>^ of Oedm$M 

I>)natoroughttobepretened^>>'@Mwi^\^a''Bt^ b&cM 'tG» 

n^iidgi ^ Maje^^POfitSB Gaftm^^^ludCrddiibi^i^'of theit DiKglKice, 
Snag drtiRfsbtiina^rii^a; -'tt^^ iV«M^»v AffignatkHis pay^- 

ment ki^ M^tsmStsm f jAmdth«i« illteu)d^d««d liiQ > Aft^cation to the Ex« 

practices: , .i!j< •:;.;.•;- ^jiirrnq/zKO-jih jqij*i:jj. . i-. j ..-.V" ' 

. : lUypottKby Sfft abo^ Jh£iiM(ji(f^lOi^afid by<}li»iBdhd, tlitfri tan faick 
Bebbtlsss) dotrekooqi^. ibiog'8iP^llS«)|^«^a( fid& ]SL>MiMr^^z ^TmMi 

givoirinCikbf !dibiAffi»M^S, ^^^IflliAiRtgtirtft tlv^a^efV 45Ut'^<>^' t«« 

:<The(Z«fi^xlid^adlfai^t«tiil$if'ib«^lM«i^o4«^ 

Credhon!Bdiiog!lN9a<SA^fi!0^ ^dkig d^tby AC- 

fignation before Declarator at the Donators inftance, 4oth fiAits Jdib- 
Creditor ag^inft the Dpnator ; And did alfo Fm4, that in this cafethtt 
£rftfib^d9\(<<ir^)^dt;- %&d that theiad)<iteif%8«%^»tit^ to ^rf&lorg^ 
JuLufuel^ before I>cclarator at the infi^ce of; the fo)pdo5^onat«r, tlm th»v 

h}i Dechirkt Juf qi 

Gift> there needed not a Declarator upoiT the ^jecond. V$%i^ infri 12% 

February y and lo* Noym. i^7 S* f^^ ^S^"** 

THE Lords FouiU, iii^tzfCk^1B^\^iS(it\gm9Sil''ti&^ 
be all dbaeand compkat bdbre the D«l]|k^Iit be ^nfte:* ' " ' ^ - 

■ • • >: • . 1 . ..' 1^, ; ■ ; ! '.a'. ■.. M.:'. -•' •• ':•■• ■•,■''.'•. .->. • 

, •« . . • 

npHE Lady Torwtodhesd having gotten Aliment modified to her by 
-■■ die Lords of Council of <5oo Aferilj yeaf ly ; Imd fw furcty . cf tb» 
iame having gotten the Gift of her Husbands Liferent Efcheat, did purfuc 
the Tdhhetits for Mails and putiesi' 

It fMs MkiigtiisK'SUrtmi Gtrmir i^*t\!At he had Right ft) the Lindj 
Lybelleid, and Mails and iDuties of i^e fame by Compryfings add Infeft- 
ments theireupoa expired.'' . ' ; > . 

h wMs Anfvmidi^. fThac the Mails and Duties of ihe Land% exceed the 
Annualrents ef the Suins^contained in the Compry fi<tg ; stnd by thb Aft 
of Parliament i66u fot* ordering die payment ot Debts betwixt Cr^ditoi^ 
and Debitor, where the Lands COmpryfed exceed the Annualrents of 
dieSiuns contained in the Compryfing ; The G>mpryfers are reftrifted 
to the poifeffion of luch of the Lands dureing the Legal as the Lqq^s of 
Seffion Ihpuld think juft : And that the expir6ine df the &id fkftnct his 
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Compryfiflg^wasvittrriiptedbf 9«0i^«ri]ifld hj MimtgARmbbem 

the KiBvcrfioQ fifTormofiMHiuPs ]Ui)d$i fQthat ooi Oi^ u(ed by llim. as m. 
t|iel£}j»Q4s> could he ?aIidtpiimrfi)ptt^ijudC90^ iknd ths 

laid Qr4«ri}eicheri^a$o0r could |)»MWre«|. .-. . .-q 

ThthmU^ Ux^jpcdiii»l4>K^.Fprf^&h9tigp!Mpdm^ 
Ter«9oibMi OQtiofi«v both libeir (iJMxb.wece^ Q^ fiar dK. iame' 

Debt, «Qd that the PriiKip4j QMy illtu^ (IwjIMh^ exobguiib tfasCbiii* 
pryfipgas to bocbiiU0Wn«mi ^Qua^i9at»ilasiA^tbKf FamJ^^^^ 
£dd Order did interrupt the Coinpryfing as to both. 

Tl^ appears t9behs»tl< . ». .Q<J9«£t2w|udAaft£FitfliAim 
ges the ^your for^iw) t» ^ ]>Jbitois.,iliei«relr4|, ^won the Qnditidafr 
therei^liieptioQed, vU. Vm th^ihoold J^wiy t^.uimpryia»p^^ 
and deUver the £yideni9(. Am) th^teecunot be esCfceod^ to Doibiars^ 
2. A Compryiiiic^ cmmOt be ifi(efn)pW>d» : but eitbirrby Paynieat and 
a^ualiitfi^^oo^pi^byMlpflgaaAdfiWfietfls an Onki* of Rcdcitipdoa • 
Until whKh be d«K)(^ tile Compry fln ^ niwt b^dmifbtto faeqanipiiedl 
Cr4^^ iUportsTf 

D. as^ KW^coatrjii :<?.:ftAw«ry* 1675. 

THE LordsuMj^ Sill given infer . KPmkr vfhohaA 

obtained zBdhmmy and it Teftificat of dive^ porlbns of Credit 

that he had become MolventupMoccafion of 1<^ and iU Defwi^, aM 
was othcrwayes yemsoiDK ; They difbenced with.that part of the Jpcoeet 
anenr the \7caiiDg of the Habit. 
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1>. 353. PresfytrieofDtms, 

n-^HE J¥fi*j*^flf2J*w hiring by Hffldefired, ThatLettenofHora- 
•^ mgmaybediieaagunftcertaiAperfins who had been dted as 
Witof^ ; a^d did iH« «|W«fu: iM&fe then. 

Thei44r<^,did4enHlfr> Jbr^eQt Utters of Horning ou^ to be 
direct, but ctther by^^mt of Panje?, or by Wanand otAm-of Parlisu: 
ment ; As appears by A^ of BrliamentyOrdaining Horning to be diied 
upon She^ii^ and Cogsmiii&rs Peoscts^ and Decreets within Jlurgh, 
and Admurals Decreets. 

» - , » . ! 



DifpoHtioo being madeafier Inhibition, 
of ^e isoie> may be reduced tx e^ife /» 



ibition doth put the Leidges 

Debitoi 



and perfect ; but repUvitmr fttk eoMtiMe, 
time. Mr. Thomst Hty Clerk* 



D. 255. 
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D.' 35 51* TVitfco COiUra Ti!^ Creditors of James Ker^ 

aiid Pe^er faUati eod* die. 



IK the csjSf Sitiovcntien^oiied K<if^* T^JiJtta JT^fe tf^to*^ bf ?*»»» fe** 
and PefetPdBiir, It urii'brf^ct JtU^ed 6x the faid WUUtmyt4fchj^ 
at he ought^beoreferrcd, hoaivik bjr 3ie Aft of P^liaibent 1621. Ai^ 
Agnations orodipr Rights|;ranted by Bcbi&ttipts in fiivourspf any ofthe^ 
Creditors, who had not done Dilijgent», isind in prejudice of a Creditor 
v^tx) had done Diligence by Hornmg or odierwaytsL are Void : And thd 
^>editor who is pfirtially preferred and grained, tfne recover payment 
lie is^Lyabk to Refound : And by ^.Ad of Parliament in Jmho, 1 502. 
sment me Efcheats of Rebels, Ci^. 1 4'i{i Affignadons ia».dtfi*ftte Piibeuia 
w in prejudice of the Creditor, at whofe inttance the Cedent is at thii 
Horn, are Noll ; and that the laid Alffi^nation made by S/mderfott in fii- 
Vours ^ Kjr and Broatfy was made by hiih after he was at the H<^n ai 
die inAayoce of D^uU RaJ^et^Vtttthes Cedent: And the fiddAffigna^ 
tion being Null forthcEea^n for«(kid, itU that has fijUowed tho^upoii 
i$voia. ' 

h fw u6^fvtr««L 'That the laid A£^ of f^Uament is only to lie utkter- 
fiood, in t)ie Ode when any iroluntar Pay t^eot or ^ight is n^ in dc.^ 
fraud of the lawlul and more dmdy Diligence of ancxher Creditor, Hav^ 
ing ierved Injiibition, or ufed a Horning* Arreftment^ Comprifiog^ 
6r other Lawflil Mean to afteQ the Dyvors Land or Bllate; ana 

not fuch a Diligence as does af&£^ , beii^ bidy perfonal 
i^ecotion' a^lnft theD^itbr: and that the laid Debt c^ ^tiurts Was many 
y^ars contr^d by tbeRebd afier thp (aid Hommg; and diatiJbelaid 
Sttrnarts D^iding in JrdMftdt and thetrBond bdng conceived after die (Hie 
of £w//^ BondSi did not &U under Sunderfim toe Creditors Efcheat* 

Whereunto h wiu 4»fvereL Tha( by the iaid Aft of Parliament Bank- 
rupts, 8&Gr>they are at the Horn, cannot make ^y voluntar Rjght or 
F^ayment to\gnu;ify or prefer other Creditors} fo that there is no neceffi* 

Sto delMte whether Horning doth af&£k or not: And yet the truth i^ 
orning isfuch a I^ligenceas dothafied, fding thereby all the Efcheat^ 
jible Goods are a|fe£led, and do belong to the King, and to the Creditor 
at whofe inftance the Homing is, who is preferable to the Kingi and has 
an intereftin the faid Goods; and that what evo: belongs to a Rebel, 
whether the time of the Rebellion,or at xuiy time how long foever thereaf- 
ter during the RebelUon,the iame accrues to the Kii^,and confequently n> 
tiK Creditor in the Horning ; and that tumitu deiitarttm and Debts i$a» 
hsktfit ^ttmt but are pedonal Interefis^ zaAfetpttrnturferfonamCreditoris-i 
and if they, be moveable, do M under hisEfcheat, which is a L^l Af<» 
^nation, as £ud is. 

-. The Lords enclined to prefer l^««rf/&. But becauie ibme of the Lords 
in voting were mh liquttt the Bufineis was delayed. ViAefitfTA 9; IE An 
i6j^-~ififer e^dem. And Fm^ infird 10, Novemh. 1675^ 

' D. 256. 
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D. 256. Pariftuoners o£ -Banciw/e contra 5Twr i^/m^tfr* \ 
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IN the Ofe of the ParUhioners cHEdttchrie againft their Mnlfter: T^ 
Lcr^ Foattdf That the A^pf^rliamcni^ . j. &/. of Jifs JVUjcftics t/. 
P4r/. f <(/. 20i Or,dainjjig that ijUc J\4i^ifter {hcuil^ ^ve Gra^ for oneHorfe 
and two Ki;ie,..over.iuw aboypjtlKtf pii^ unponi,! ^hatMinifters 

fhould have the faid'.Grals, on ^Ot uk.uCfia^Qrpxto tha iaid' A^t^ afl)eS 
dieir^Cjljcbs which they had fpttnqrjy,dtd' extend io four :AikeK^ and mucl| 
morejt|ian would be Grafs, 11 the feme were Jijft Ice* to that purpQfe»fQ(' 
a Horfe and two. Kine. Some ofthQ Lords. were of a contqary. Opinioo^ 
icing, bytheAadf P4r/«.K.5«w/6/J?4rA;i^ . Whew th(ereisn9 

arable li^nd> x/S. Soums (jn& istbbpdedghcdror the four Aikers whictt 
die txw appoints to be defigned /pr,Gleb^;and i^n the Ground fore? 
laid, Mlnifters having 16 Soums,<jra{s^itiay pretend to have alfemui^^ 
more Grais defigned to theni^ as will keep a Horie and two' JCine, dr 20, 
/iJ. Hattomt R^rter. Bamlm Ckxk. , ' ' 
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D. 257. Binhing contTA Brotherjianes: eod, die, 

• • • •-, 

ALex/incier Bifining^hy Cotitczdi oi MzW^ 
^ ' ^as obligjed tcfrefign a Tenement of tiM ih,Fivour^ §" hjiiifetf una 
his Wife in Liferent, and the Hcii:s.of theMatriaj^ in Fie ;. and acfeordi 
ingly Hefignaiioh being made^Infbftinent wiislakeh to Mm ^ng fais ^^^ 
juidtlicaf Heirs forcfaid, .' i ' : vr. 

\ Thereafter the feid Mdrgdret having deceafed, there being only one 
Daughter of the laid Marriage Mut^aret Binning ; the fiidJlexander 
marncd afccsottd Wife, and cud obhgc himfelf to provide the Hdifs df 
that Wfarriage to jooob fnerks : And theifeafttrdicl induce thitHaid Mi^ 
gMret hiS^ Diiighter 6f!the fitft Marfiage^ - aftct hfc^ to givi i 

Bond, obliging her to refign tne^ abovemeodoned Tenement to wfcich 
file wasrolucceedas 'Hen- of ?f ovifion, to her lather, in iWSi^ ofhet 
felfandthe Heirsqfher own Body, which feilzieing, iri^Biii^iSba of jikjc^ 
under Biming her Brother of the fecond Marridge and his Hdrrf l^hatfbnlf! 
ever ; and to do no Deed to prejudge him anent the Sucteflion: \' } 

Thefaid Margaret Binning behig thereafter Infeft as Heirof Provifiorf 
to her faidFatlier in thefaid Tenement,did by Contraft ofMat^^i^ewidtf 
William Brotherftanes d>]lgchtr{c]£ to Kcfign the faid Tenement in fe-» 
vours of her felf and the faid William^ and the Heirs of the Marriage ; 
whilks Failzieing his Heirs whatfomever ; and upon the find kofignatioiiif 
fhe and her Husband were Infeft. • 

Thereafter thefaid Alexander Binning her Brother did obtaiM a Decrees 
againft thefaid Margaret^ and her Husband for implement (tf thcf iSlirf 
Bond ; and for granting a Procuratory of Refignation for refkning of 
the faid Tenement ^ conform to the faid Bond ; in favours of the laid Mar- ' 
garet her felf and the Heirs of her Body, whilks Failzieing in favours o^ 
the faid Alexander : And in obedience to the faid Decreet the faid ^r^^r- 
ret and her Husband did refign the faid Tenement : and Infeftmcnt was 
taken to the faid Margaret and the Heirs of her Body, whilks Failzieing to 
tiic faid Alexander : After the (aid Margaret her dcceafe the faid Alexander 

did 
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"^did obtain Decreet agaiiiil the Tennems of tfae'&id-^toenie^^ for Maills 
and Duties, which being Sdipendcdby tte (kid WiSijm Brotherfiants emd 
turned in a Lyfoel ; //-triv JHeJged foir him, that he ought tp be preferred 
being Infeft long before the Punuer, and 7. years in pofTeffion : Where- 
unto It wMs R^pedj That theDe&ndet* was denuded of any Right that |ie 
'liad by the InfOTment fore£ud in fevours. of the faid M4rgaret and her 
'ifeirs of Provifi6n foreiaid ; and : that thfi Purfuer had thereby Right as 
.fteircrfProvifiontoher. :^ v 

: To which // was Diifh*^ That beingincarcerat upon the faid Decreet 
-againft him and his Wire (fcnr Implement/ he had refigned for Obedi* 
ence as Husband, and Authorizing his Wife ; but did not intend, nor 
xould not be,decetned to denude bimfelfc^his own R^b^ which he had 
ibr foOnetous a Caufe b^ hi& Contiad of Marriage;. - ' 
: The JjoiriSf having confidered the Pvocuratory of Re(knation granted 
6)rtheD6fet)der5 Wife and hunfel^-didJ/mf that he- rnd wanted the 
iame, not only &r Obedie'ncey and ferihis' Intereft asHusbuid^ fc^it for 
iiisown Literd^, and astaking burden for'his Wi&;.ah^ fo did denude 
jiimfelfof any Right that he bid, in favours of his Wife, and t^e Pu^uer 
ftiHeirafPravifibn: Andcherdforepreferred the find w^«s4^. 
; U^ the Debate, It was agitate amoiigft the Lords, whether Ijucii 
Claufesin Tsuhies, vie. Ttea no deeds floouM be done in |pM«iUdi«ie<:>f t^ 
Heirs aflailiie knd Proviiion and theirSucceflion^o imH^orttbtt the Gran* 
ter of fuch Obligements fhbuld ootfaavi power to difpofeiOf the Land.tbat is 
Tailzied, and have that liberty which lis inherent tt> Domimum ? . Or if 
itfbould import only, that they cannot break the Tailzie, or provide tht 
Landb in Tailzie tootho: Heirs. 

The Prefident was of Opinion that the Fiar could not difpene nor do 
any other Deed : And tbat the iaid Claufe was not reftrided to the alter* 
ing or breaking of die Tailzie. Butthispoim was not decided. - 



D. 358. 



Ratraw contta 



16. Febniaiyi6j^* 



AN Appearand Heic having, upon an Exhibition purfued by him to 
the efied he mi|htadvile whether be would be Hein obtained 
the Writes tp be exhibited in the Clo'ks Hands ; did themtter upon a 
' BiH defire the iamen to be delivered, pretending that he had ufe 1^ the 
Writes f(Mrfervinghimfelffieir; and no other peribn could have any la- 
tereft for keeping them bat Mmfelf. ... 

The L«rif granted the defire of the Bill: Albdt fome of the Lotds 
thought, .that me Writes could not be de&vered tp lum^ \uile& he were 
Hor, but only fuch as he fhould have ufe of for his Service upmi i. Ticket 
to the Qerk to redeliver the £iime, if he flxmld not b^ ferved Heir wid^ 
a certain time : And thatthe Creditors had Intereft, inng die Appear* 
and Heir, if he (hould refc^ve not to be H«r, might embaue and put the 
Writes out of the way, in prejudice of Conlpryters. 



Hay contra Gray. 4. June. 1675. 



P. 259; 

AMerchant,havinggivenaCommtffionto a Skipper to carry a parcel 
of Salmond to B0<(rdr4«x, and upon tbeSaleof dte^iainetbae, to 
bring home Wines and Prunes ; purfued the (aid Sldppo: for the iaid^Sal- 
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mond and profke thereof ahdrefitrced>tbe Lybel to the Skijppcrs Qnth: 
AndtheDcfender having qvK^lifed his Oath in thefc Tcna^wz,. That 
being upon his Voyage to Fr<»rt, he was forced td go ia.tQ Ho/lMtdb^ 
Storm of Weadier; So that he 'could not go to-Bffte'dedux', And that he was 
forced to M the Salmond in IMdful, and wich'^the price of .therfamp di4 
buys parcel of Cards and other Goods meotionfsdfinhisOadij. % th^ P^f^ 
fuers ufe ; and having embarqued the&metobetranrpQited.to\Sro^/M|i^ 
and in the /«fm«» Warhavinjganfcn, the Ship and Goods w^retakeA by 
the thttth ; -andthat he had dpBC 6x die Furfucr as for' himfel^ and as 
lotber 'Merchants had dome ftrc themfclves; Which Oath being advifed, Jt 
w^ debated Atiiongft die Lords, whether the Defi^nder (houLt |)cAf&iJl»i 
cd, in refped of the Oathand qualifidationforeiaid? And Ipjipas Fpm^ thst 
flibeitihe JDdendertnight be excufedupon the account -foireiaid^ f(^inot 
oing toB^^dektatlasM fulfilling his )Cbnuni{&)0 if» termini ye^ '^ >t() tilt 
uyitt^ of the ^pofCelofOards with die produft of theSalmondi and thft 
■eiinttbaf queing of the lame for tbePurfacrs ufe, Ja* which he had no ordctj 
heWasftobeoenridefedas:«i^(tfMrMRi^(r/?«rj,iand upon hb owniiazardc 
and could not pi^udgc the Purfucrbvdilpcfeng of his Money J ^unJefs hft 
wtreiabletofey, Aat^#if aJitowbocnto*^^ fpeciaUy feing 

hd:mi^t iKive lecured his Moniey liir Fad(»s hands, oc tranfoutted ilS 
iameby'Billsof £xdiange,^ithout emi;^ying or far \g&. hazardiim tiri 
fonewi«hc«tOrderw Mr.TiSwwwiiyCierk^^ ^ . 

P, ^a. ^ , 8. Jwne 1675. , \ 

np H E Lorit y«<tcrday did; Order, that in regard of the great abufc id 
, •■• ; , defiring and grandng. Advocations io Irojucntly froni IhferiQuc 
Courts, to th^rea^t prejudice of the People, and the reicarding and delay- 
ing Juftice ; that therefore the Ordinary upon the Bilk may refufc to pals 

Advocations, .vi£hetfmd caufe ; butthatheoughttoreportall Adtoeadons 
before they bepaft to the whole Lords. ' . 

. f • . • ■ ? • ' ♦ 1 • • • 

D».aj6i. Kyk coatr^ Gray^ eod. die, 

•; • . > . ' ' ' 

THIS Day th^I^<if Fou»d, That Advocations for Sums of Money 
.\^ithin 200 MfrJiXf could not be paft upon any reafon of Iniquity* 
Cafile'lJiil Reporter. 

Soqic^yf the Lprdf io diecafe fi^re&id were of Opinion, that Ad vocati- 
ons fliouldnot pats, tho th^Procefs had been for a Sum above %oo Akrks • 
Beicaufe Liti^onttftation had been made in theC^ufe; andafte^jUtifconn 
teftationtherccaobenplniquitybut by a Decreet j which ought tobje 
Sufpended withwt Advocatictti. , 



\ .- • r^ 



lL>.i(yi. Grant contm Grant. 10. June 1675. 

IN the ImprobationofaBond; the Bond being produced, and the Dp* 
* fender refufing tO abide by the fame, Certification was craved againft" 
the lai4 Bon4, becaijfe the Defender did not abide by the fame:* And the 
l^rcls were clear,'thjit the Catification fhouW be granted for not abiding 
by the faid Bond, 'ti&p it was procjuad; But bccaufe the WitnefTes in the 
Bond had been examined, and there being only two Witnefles t6 the 

fame. 



<4 Cpmcu .^nii^^ejpon a^j^ 



lame, thcv.bodi _, _-^ .._.._,^ „.„.., _,^«„^„. «.«i.«v,w 

;bthcr bf^jjilcw of Age, the time qf tlicfubfcribiBg of the Bond; and 
the Subfci^otiAYas iK)t: likp the SubTgr^on now ufcd by them ; arid 
to tJjcir remembrance tliey were not Witnefles to the Ikme ; but wcfe not 
ppfitivc! tiiatrthey were n^ Witnefles* ,j . ' 

'. fk Lor/ii.j^ refpca of their Dccmtion^ and.tbjit the Defender 
himfelf, did. m efied,. at Icaft prefuroptiyely, acknowlcflge the faHehood 
of the Fond ', in fiia far as he dia not jtbidciby the &me ; Had an Impref- 
yion,thattHe^Bondwasfiilfc; and therefore they ^nitcd C«rri^M«w for 
not ab'idcingbythcfamc: . and did\|^5?e^ to thcpwAicr, either to take 
but the Certification, prtpinfiftin jni^bv^igof tjie^nd) or for .decla- 
ring the fiupqe Null, as wanting Witnefles, as he ibpuld tmnk fit : Seing 
wimout queltion, tho the Witnefles did. not fully ioo^rove it, vet in. cc^ 
fpeft of tb'cir Age tJie time of their 'preijiihdpd fubfcrjiing theutii^} and 
l)y their Declaiation, they did not aftni^ the Truth of the fame; InVhich 
refped, the Bond ought to' be cohftru£ted, and looked upon as wanting 
Witnefles; and fo Null. Mr. ThamrH^jf Clerk. ' : J\ 

D. 165. Scot cOnti^ Murray. 1 1 . yurie. 1675. 

A Sufpcnfioa being rsdfed of a Decreet ; Arreftrtjeht was iifed at the in-« 
-^ ftancc^ of the Creditor, after the railing, of the fame ; and iipoa tlut 
Pl'^ja^p^ It ^yas craved by the Sufpcnder, That the fanic might be loofed) 
^nd upon the Report of the Bill, the lx)cds haviiig debated. Whether the 
f^^d Atreftment could be l0oie49 Bping upoo a I>ecreet^ pbou^ fuJh 

The Lords Foafid, Thzt tho a SiifpcnfiQn berslifed of a Decreet, yet it 
.does: not .ceafe to be a p«:reet, until it be taken away by a Decreet in fa^^ 
Vours of tHe^afpender ; arid that tho a Sufpcnflon fifts execution, yet the 
Creditor may arreft; feing the Arreftment is no Bxeciition, but a Dill* 
gtfnce and iCeniedy to preferve the Debitors Efiate ; to the efle^ that af- 
ter difcuflingof the Sulpenfion, the Creditor may have execution againft 
the fame : And therefore They Found the Arreftment could not beloofed^ 
Ja this cafe, ^ the Sufpender had configned the Principal Sum, but not the 
Ann|i^i^^t$ ; otherwayes if he had configned all, the Lords would have 
loofdd ttie Arreifanent ; feing the Coiifignation of the Money isfuificient 
. Surety to the Creditor* W. Thomas Hdy Clerk- 

^1 . • _ 

D. 164^ /Auchenleck cohtr^i /E. Monteitk i^.June 1675. 

Idow Auchenleck purfued the Earl of Mohteith, for the price of 
certain Ware for his Ladies Cloaths, extending C conform to an 
Accompt ) to the Sum of 1 77. lih. It ivas JUe^ed for the Earl, That the 
faid Ware was ftirniflied, after he had ferved £ihibition againft his Lady 
that fhe (hdiild not contrafl JDebt to his prejudice. Whereunto h iA^ms 
Anpsmedy That the faid Furnifhing was neceflary fot the Ladies Cloaths, 
I and albeit after Inhibition, {he could not contratl Debt to her H^shands 

prejudice, yet the Earl being obliged to fumifh her Cloaths , and other 
Neceflarics ; ' he will be lyabJe for what is furnidicd to her neceflarily. 

The Lords^ ( upon the Report (rfthe Debate forefaid ) having confide- 
red the Inhibition, and that the execution of the fame was not rcgiftrate; 

were 
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were of the Opinion, that the faid Inhibition was Nuli: But becaufe it 
was not queftioned by the Defender, they Ordained that the Reporter 
fhould hear, what Anfwer the Defenders ProcDrators could make as to 
the laid Nullity, ^, . ^ ., . 

It was thought hard by fome of the Lords, That a Merchant, after In- 
liibition at the Hmbwids loftancc, furnilhing hw^fide to the Wifc,fliould 
befruftrate upon the pretence of an Inhibition ; timefs eith^ the &id la- 
hibitton had been inmnate to the Merchant, or it were ooeourly knowa 
that the Wife was Inhibited ; feing fuch Inhibitions are granted without 
any Ground eitherof Write, as-Bond or Gbntnfb, 6r the depeiidance of a 
Frocefe ; but only upon a Billand Oefire ofthe Husband, ftiucdufd ccgni' 
tioitt: And it were hard, That.Merchants, when Perfohs and Ladies of 
any Ouality, come to their Shops fcr buying their Ware, fhould go to the 
Regiftcrsand try whether they be inhibite, but tiiefe Points were not do* 
cided.' 

• ♦ 

D. 165. Katbariae McMiUati Lady higy contra Meldrums, 

16. fune 1675. 



Al^ifpofidon being granted by a Husband to his Wife of Moveable^, 
and (he in an Improbation ofthe fame, being urged to atnde there- 
at * and offering to abide at the fiime as a Write truly delivered to hor 
by'her Husbaiid ; The Lards fct(fid. That (he ov^ht to abide at the (iuie 
fnfUcittry and tho fucb a QuaUficatioo may be allowed to Strangers and 
lingular Succcflbrs, who may be i» to/ufidt to take Aflignations to Writs ; 
Yet Wives and conjunct Perlons and Relations, are. in a dilfermt condid- 
on, feing they are prefumed not to be ignorant ofthe Deeds and Tranf^ 
actions of their Husbands and Relations. Noftj/tb Reporter. Mi>/ir0 
Oerk. 

D. i66. Thomfin and Haljburtm contra Ogihie and Watfm, 

' eoa, die, 

* T\AvU Thomfoif having, by his Teftament, noininate his Wife Bzeen. 
•^ trix and Tutrix ; and having left a L^acy to his Son of <ooo. /A and- 
having ordained his Kelict to employ the Tame upon Aimualrent, in fua 
far as lie ordained him to be educate upon the Annualtehtof the&m«: 
In a Purfute for the laid Legacy, and the Annuakent of the lam^ It wms 
AS/tdfftdy That the Executrix could not be lyaWc for Annuahent: ^nd 
If hting Keflyedy Tfhat Ihe was alfo Tutrix, and Tutors are lyabic after 
the firft Term that they embrace the Office, for Annualrent erf" the Pupils 
Means ; and that having confirmed the Teftament, by the I^^ominatioa 
fordaid of her to be Tutrix, Ihe hath accepted the Office of Tutorie : And 
the Point at Intcrkwuitor being, whether by confirming of the Teftament^ 
flie had accepted of the Office of Tutorie? Some of the Lords vix^ 

Were of the Opinion, That by Confirming ofthe 
Teftament, Ibe did not accept ofthe Office: But it was Fau/ulby the Lords^ 
That having confirmed without Prot^tion that Ihe did not accept <^ 
the Office, e» iffo Ihe did accept of the fame: And tholbehad emitted 
fuch a Proteftation, it could not be allowed, feing fbe was not only 
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named Executrix, but had a Legacy left her ; and (he could npt accept 
the Office of Exccutry and Legacy forefaid, and repudiate the Office of 
Tutory of her own Child. 

The Lords ('in the Cafe forefiud; Thought ^ That if the Relict wer« 
ibk to make appear, That having ufed all poffible diligence, Ihe had not 
recovered Payment of the Defuncts Means; flie could not be lyable for An* 
nualrent, but from the time that Ihe recovered the fame* Caftk»il Ke» 
foner, Monro Clerk, 

p.. 267, Crr<ty contra Cochhum, edd, die, 

yT/E Lords Found, IntheCafe betwixt the Laird of C<wit*«r» and Mr^ 

* ' WilUdm Gr*f MiniftcT at Duns, That Cockburn, being lyable to pay 
certain Bolls of Viaual betwixt TuU and Csftdlentafs, to^ht have payed 
the fiune upon CMdUmdfs day : and that as he m^ht have payed the lame 
hpmighthave made oflter thereof: but that in aU cafes of that nature, f er-». 
fons' who are lyable, and do make, fuch Offers, are not thereby liberate as 
to the greateft Pryccs, unlds the Partie be in mora, to receive the Victu- 
al ; cither the time of the offer, or fix days thereafter. CufiUhil Reporter* 
Mtmto Clerk. 

p. a68. Heckford contra Ker, 17 Jttne 1675* 

MK.I^ghKjr having granted Bond to Heckfordsy for the Sunt 

of 1 000. merks ; and being obliged thereby to pay the faid Sum' widt 
Afinusdrent at MdrPimkfs thereafter ; and for the Creditors furety having 
wadfet by the faid Bond ten rudes of Land y to be poifef): for the annu^ 
rent of the laid Suni , fo long as thefamen fllould remaine unpayed : The 
Reprefentatives of the iaid Mr. Hugh were purfued fot 6 lit. as the inlake, 
whereof the Rent of the Land did come mort of the Annualrent of the 
iaid Sum and for publi£fc bqrdens : who did allead^e , diat the (aid Right 
being a proper wadiet y and the faids Lands bemg pofTeft by the Cre^ 
ditor, the Debitor was not lyable^ neither for 'Annualrent nor Pub* 
Uck Burdens. 

• \ The^ Lards Foundy That the Bond being of the Kature forelaid, and 
containing a proper Wadfet ; fo that if the Ehities of the Lands had ex- 
ceeded the Annualrent, the fuperplus would have belonged tc the Credi- 
tor entirely; and not been imputed m payment of the Principal; the 
Debitor was not lyable either for inlakc or publick Burdens : And tho in 
the beginning of the Bond, the Debitor was obliged to pay Annuakcnr^ 
yet the payment of the fame was qualified, and to be underftood accor- 
ding to the whole Trafl: of the Bond, viz. That the Duties fliouki he al- 
towed for payment of the Annualrent, and that the Creditor Ihoukl ^^'' 
feis, and have the ufe and ttfrix^n^-te of the Land and Rents thereof for 
hisi Annualrent ; which is clearly a proper Wadfet. Nei^bvth Re* 
porter. Mr. ^ohn Hs/ Clerk. 

Kkkkk n ^69. 
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D. 269. Colledge of Aberdeen contra The Town of 

Aberdeen, edd. die. 

DOftor ReU havine by his Tcftament left his Books to the Colledge of 
Aberdeeny to be kept by a Bibliothecare ; and having left for a Pa- 
trimony and Sallary to the Bibliothecare the Sum of 6000 Merks\ and having 
named Mr. Robert DounieYt^ own Relation to be Bibliothecare ; and idt 
cafe of his refufeal, having appointed another to be chofen by the Colledge: 
And the Mafter of the Gi-ammcr School, Mr. Robert Paerf oh beii^ pre- 
fentcd to the faid Office by the Colledge, purfued a Declarator to hear 
and fee it Found and Declared, that he has Right to the faid Office and 
Sallary* 

It was Med^ed for the Town oi Aberdeen; That no Title was produce ' 
cd for the Purluer but the ExtraS of Dodor Reid:^s Teftament, bearing 
the faid Mortification ; which could not be refpe£led, feing the faid Ex- 
traft is out of the Books of the Commiffars of Aberdeen ; and his Tefhment 
could not be confirmed, but by the Commiffars of Edinburgh^ he hav- 
ing died out of the Country ; and therefore the faid Extract could not be 
confidercd,but as a Copy,and the principal ought to be produced ; And it 
appears,that there was never any Principal,bearing the Maimers rftheCol- 
ledge to have the Elcftion of the Bibliothecare ; feing the Town oi Aber- 
deen has been in ufe fince the ^fortification to prefent to the faid Office * 
and by a Contract: in Mno 16 p. betwixt the faid Mr. Dounie and thd 
Town, he is prefentcd to thefaid Office by the Town ; to which Doftor 
J^un the Principal of the Colledge was Witnefs, and the Executors no* 
minate likeways WitoefTes. 

The L(^ds Founds There was no neceffity to produce the PrincipaL 
the Extrad: being a fufficient Title : and as to the pretended Nihility, it 
wasnot^jfisrr/i ; feing non ccinJidt,thsLt Doftor Reid died out of the Country: 
And if there were any Ground ujpon the pretence forefaid, it were only 
of a Reduftion. . . 

It was Found t\(o^ Thatl)/ the faid Tefl:ament, the Nomination of the 
Bibliotliecare did belong to the Colledge, and the pofTcflSon of the Town 
without a Right cannot Found a Defence infetitorio : and the Deed and 
Contraftwitn Dounie y and the Subfcrijption of the Principal, and of the 
Executors of Dodor Reid as Witneues, could not prejudge the Col- 
ledge" 

The I^i/ having confidered the Tenor of the Mortification, which 
gives Power to the Colledge to Name in cafe of Refufal of Dounie • 
Found nevertheleCj, that the faid Intereft to Name and choofe a Bibliothe- 
care was not temporary and frim^ vice; Seing Wills of Defiinfts were 
to be interpret benignly, Efoecially in favours of Cdledges; and there 
can be no reafon,why the Defunft Ihould have appointed the faid Eteaiori 
to be in manner foreiaid for the firft tinae, and not thereafter : And if the 
Colledge had not the Right forefaid, it fhould not belong to the Town, 
but the DefunQs Heir, who doth concur with the purfute. Netpbjtk 
Reporter Robert Hamilton Clerjk. 



*\* 
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D.ayo. contra ' i^ijunet6j$. 

f N dd AdjucliiEation, the Appearand Ilelr being called^ and his Advoi 
* cfttcs having compeared and defired to fee the Procefe; /t was JlUJged^ 
That he had no Intereltjhaving rehounced, and that his compearing was 
only to retard the Purfuers Diligence, that other Creditors might conie in* 
This point of form being reported, "viz. Whether his Procurators fhould 
fee : And if they fhould fee, whether in eammuniformd or not, or in the 
Clerkshaods? 

Some of the Lords were of die Opinion, That being a Perfon neceffaf to 
be called, and being called, his Procurators fhould fee in cammuni farma^ the 
Law making no diftinQion ; and tho he had Renounced, yet he had 

* tntereft^o fee and objed, whether the Purfuers Debt was the true Debt^ 
or fatisfied ; and if it appeared that it was fatisfied, he may, notwith-* 
iianding his Renounciation, enter if he thought fit: And tneRenoun^^ 
ciatidn may be quelHoned as falfe« 

The Lards neverthelels Found^ Thithe fhould fee only in the Clerks 
hands within 24. Hours ; tho it was ufged, that if the Party were ia 
Town, that courfe might betaken; but the Party being atthediftance 
of 100 Miles, or any other confiderable diftance, fo that in fo flibrt a 
time the Procurator could not get Information, it were better that in fuch 
cafes the ProcefTes fhould be fcen in conmuni forma : For if Parties had pre- 
judice, they would applv again by Bills, which would occafbn greatec 
trouble and delay. Redford Reporter. 

D. ayi. E. Weems contra ^ruce, 12. ^ur^ i^75- 

A Bond being granted by the Earl oiWeems to Brusi 

and his Wife G/w, 2fnd the longeft liver of them two, and to the 

* Taid Bruce his Heirs : and thefaid Gan^ the Rclift having interned a pur* 
fute for payment of the Sum due thereby. It was JlUi^edy it was prefcriv-* 
cd, there being more than 40. Years Elapfed fince the granting* // was 
Anfwmd^ That the tinie of the Husbands Lifetime^ «ie Bond did not 

ErefcriveagainftthePurfuer, being cled with a Husband, zxAionon n/or 
nsa^ere. 

The Jj>rds\ upon the Report made by my Lord Newkyth^ Did extern^ 
fore Findy That it did not prefcrive during the Husbands time : Tho fomft 
of them were of the opinion, that the cafe was of importance as (o the Conr 
fequence ; and was to be further thought upon and debated, in refpe£k it 
cannot be faid, but there was a Perfon valens atgere ever fince the date of 
the Bond; the Husband dureing all this time being valens agere; and after 
his deceafe,the Wife : and the Husbands filence, being the Fiar, and tho 
Perfon who had Right for the time, being joined with the Relid her fi- 
lence ; and both being joyned by the fpace of 40. years ; all the reafons of 
Prefcription concurred in the Cafe , viz. Tliat Debitors fhould be fecured 
after fo lohg a time ; and that there is frdfumftio Juris, the Bonds may 
be made up , and nothing thereon done till all the witnefTcs were dead .• 
And that maxim contra non valentens agere^ &c. is to be unde^ftood in the 
cale,whcre there is not a perfon having Right vakns agere^ by the fpace 
of 40 years : or in the Cafe of temporary and momenumy PrefcripQons^ 

but 
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but not in Prefcriptions longiffimi temfaris : Othcrways,Prcfcription,beiQg 
the great Salvoand Security of People,might be eluded, and a perfon acauiiv 
ing a Right of Lands, poflcft by his Author peaceably, for the fpacc of 40* 
Years without any Interruptioij, flbould not be fecure ; feing it may be 
pretended, That the Husband, having been filent fourty Years, witfc. 
out ahy Interruption; his Wife , who pretends Right to the Lands by 
Liferent or otherways, non vdebdf Agere during the Marriage^ 

D» aya. Bruce contiz Bruce, a 5. June 1675* 

r^Oftor Jrftot having difponed, to one of his Nevoys, an Annualrcnc 
y out ofceruinLands belonging to him; and thereafter having dif* 
poned to another of his Nevoys, the elder Brother of the Annualrenar, 
the ft>re(aid Lands : A poinding of the Ground was intentcd, at the In- 
ftancc of the Perfon* who had Right to the Annualrent : And h wsi 
Jlleilgedy That die Difpofition of the Annualrent was never delivered by 
the Doftor, but was bcfidehim the time of his deceafe, and was viis & 
ntcdis gotten out of his Charter Cheft,and given to the Purfuer : To which 
It WAS Anftmeiy That the Purfuer had the Piper in his Hands, and it was 
prcfumed to be delivered : And ^^. Tho it fbould be fuppofed, that 
the fiid Right was amongft the Doftors Papers the time of his deceafe,yet 
the Doftor having made the faid Right publick by an Infeftment, and 
£^afta thereupon to the Purfuer, which was Regiftrat; albeit he might have 
evacuate the fakl. Right by dcftroying the Difpofition, yet neverthdeft 
having keeped ttefamebyhimundcftroyed, it ought w boconftrued in 
Law, that being Unde to the Purfuer, and having given the faid Right 
upon the account of the faid Relation, he kept the fame by him to the Pur- 
fuers behoove, unlefs it could be made appear, that the Dodor did any 
Dc^ to recal and eyacuat the ikid Right. . 

' The Lords repelled the Defence of not delivery , in refpeft of the An- 
fwer.- HAPton Reporter. Mr. Tho^hAs Haj Clerk. 



D. ^73. 



Dowglajs of Kelhead cohtra Carlyle and others. 

eod. die. 



JZElhedd purfucd a Declarator of Non-entry, pretending that he wasSu- 
^ pcrior oftheLahdi libelled: In wbich Procefs, // tpas jUedged^ That 
he was hot Superior of the faid Lands, In refpcft the Right libelled, that 
he had from my Lord Queensberry^ was to be holden of the Difponer : and 
Queensb^ry being Superior to the Defenders, could not interpofe another 
betwixt him and them : And upon the proponing of the faid AUedgancc, 
the Purfuer was forced to reply jipon a Right to the Cafualities granted by 
a Paper apart by my Lord f^ueensberry to mz Purfuer, and thereupon Pro- 
cefs was fuftaincd : and decreet given for the retoured dutie before the 
intention of the Declarator; and the full Avail and Rent of the Land af- 
ter the intention oi the Caufe. • Of which, Sufpcnfion being raifed upon 
thcfe Reafons. imo. . That, after Decreet of Declarator was recovered, 
the Superior and hisDonator has Right to the Lands during the Non-en» 
try ; and may remove Tennents,or uplift the Duties from them ; *btit be- 
fore Declarator, there could not be a Sentence for Pbinding the Ground, 
for thpifiatt avail, idg. Tho the Ground couldbe poinded fof the full 

avail, 
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-.Avail, yet the Purfuer has no Right but to the Feu-dulies, even after thA 
intention of the Caufc, before the Punuer did Found upon and produce 
the Affignation forefaid,as his Right to the Cafualities ; feing there being 
aqueftion ^Vhcther my Lord Qu'enshefry or the Purfuer had Right to thb 
. Superiority, and the Libel being only founded upon the Purfuers Right 
as Superior, the Defender was in boMfde^ and could not enter nor be ly* 
s^ble for the full avail, until the Queftion was cleared by produftion ot the 
laid Affignation : and therefore could not be lyable until the £ime was 
produced. 

Tht Lords^ As to the firft Reafon, found. That after the intention of 
the Declarator of Non-enn-y, at the Inftance of the Party iiaving Right, 
the Defenders are lyabfc in the full avail ; and that the real concTufion of" 
poinding the Ground for the feme may be fuftained ; feing the Ground 
may be poinded for a Rent liquidate, as it was in this Cafe i and when 
, Lands are not retoured, the Purfuer, even before Declarator} may crave 
Right to the Rents. As to the Second, The Lords were all clear, that 
the Defender was not lyable for the fiiU avail, but after produftion of the 
Title, whereupon the Purfute is fuftained : But it being moved, that the 
Pefende^s having proponed the laid Allcdgance before the fame was re* 
pelled,and decreet given out for the full avail,aftcr intention of the Caufe ; 
fome of the Lords were of the Opinion, that there was now no Remedy j 
Others thoughtjThat there being a clear iniquity and prejudice to the Party 
and the Lords being convinced of the fame, they ought to do jufticc to the 
party: And the queftion being brought before them upop Sufpenfioa fjc 
sncpn'inenti, and not ex intervaUof the Sentence non trdnftvit in rem iitdi* 
tttam: Whereupon fcraic heat having arifen aniong the Lords,whilc fome 
did plead the Credit of the Houfe, and the Security ^ the People, that the 
Decreets of the Lords in foro fliould be an ultimate and unqucftionable 
Decifion ; and others Thought and did reprdent, that the Honour of the 
Houfe, and Intereft and Security of the People confifts in this, that Ju- 
ftice Ibould be done, and no evident Iniquity ihould be, without Remc 
dy; Efpecially where a Decreet has not taken eflfoft, and become res\a-^ 
dicatdy but is drawn in queftion immediatly by a Sufpenfion. The Lords 
(did donur , and dedded not that Point. C^khil Reporter. G/i/oM 
Clerk. 

I). 574. Hamhon o( MmkJand contii Mdxuel, 

eod, die. , . 

nPon. the Report of Relfori^ betwixt Htmibon of Munkldnd, and 
Mdxueij The Lords Found^ That a Debt,due by a 
Perfon, who had difponed his Land upon the account that a Manfe was 
built, and that be was refting his Proportion of the Charges, is not deii- 
turn Fundi, tidmilton Clerk. 

> D. ^75. The CoUedge of Aberdeen contra the Town of 

Aberdeen. 34.. June 1675. 

1^ the Cafe abovemendoned , of the CoQedge tgainft the To\<rri rf' 
■■ Jherdten ; the l^rds, having heard again a Debate in frdfentia. Did 
adhfire to what they had fiewmTformerly : and did Declare ^us tlit'en- 
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' a Bibliothecare to pertain to the CoUedge. Vide 17. J$a$t 1675. 
efifdem. 

V, 176. Earl of Lauderdale contra Lady and Lord Tefier* 

35. June 1675. 

T^ H E Duke of LdudenUle having fettled upon the Lady Te/ter his 
^ Dai^hter, his Eftate: and thereafter by Cbntradof Marriage be- 
twixt the feid Lady and my Lord Tefier^ containing a Procuratory (^Re. 
fignation, whereupon Iniefbnent followed ; the &d Eftate is mfponcd 
and reOgnedby her, with oonfent of her Father, and him for his Intet^ 
in £ivours of the faid Lady, and the Heirs of her Body of tlut ^Urriage- 
and ^efe fidlzieing, of any other Marriage: With Provifions contain' 
ed in the laid Procuratory ; And in fpecial, that the&id Lands /hould be 
redeemable by the Earl, upon a Rofe-noble ; and that upon an Order ufed 
die faid Right in Favors of the Lady and her fore&ids fliould be void : 
and two other Provifions in Cafe (« Redempttop, viJ&. tmo. That 
in Cafe the Duke of LsuderdMle (hould think frt to redeem, that the 
Duke and 4iis Heirs fhould be lyaUe, and obliged to pay , ( likeas 
they bind themfelves by the faid Provifion, to pay ) to ^ Lady and 
her Ibre&ids, befides the Tocher, 7000. lit. fieri, at tfaefiril Tenn after 
the Dukes deceafe. And 24^. That whereas by die faid ContraGt 
the Lady, if the Eftate had not been redeemed, was obliged to pay all 
ber Fathers Debts and Le^tcies, ihe (hould be nee of i^ lame, in caft 
of Redemption : Which Provifions ane contained in the Inf^ments. 

The Duke, having ufed an Order, andliaving intented di^-eupoa a 
Declarator c^ Redemption ; concluding that the Lands Ihoukl be declared 
lawfully redeemed , and mat his Daughter (houki be decerned to de- 
nude ber felf ; and to grant a Procuruoty for Refigning ; fince Ihe 
Xvas infeft by publick Imeftment. 

h tifMS Jlkdgedy That as to tfaatCondufion, that Ihe ihould reoowKx ; 
thbre'wto no Warrand for the £ime ; feing there %&s not a Reverfionia 
thefb Terms, that (he Ihonld grant tfaeLnids orderly redeonedofld rt- 
tiounde ; m which Terms, Reverfions, which topt fii0s de retrw^deitdo^ 
are ordinarly conceived ; but that the Reverfion, whereupon the Order it 
ufed , is only a Ih:ovifion contained in the iaid Contrad €4 the Tenor fore- 
faici ; with a refolutive ckufe, in cafe cf Redemption, whkh imports «o 
Obligement upon the Lady, nor .fs^ttm de retrovendtndOf but only %u 
Ketrdtus, and a Facultf and Power to the Father to Redeem; and in 
cafe of Redemption, tne expiring and Nultity of the Right. 

5. It was AUedgeAj That tho the Lady Wicre to Renounce; her Rc- 
noUdmtion ought to be Qualified and burdened with the provifions con>< 
twined in her Right '; ana in ipecial; 'wit'hthe forefaid proven as to the 
fecureing to her 7000. l^. Sterl. and the ot^ier -^rovimn fore&id for fe« 
■curing her relief of the Debts. - j 

It wks Reftjed^ That as to the faid firft AHedgaiice ; that inejt in aH a 
ContraQis bearing Reverfions; wbetiiei' in the formal Terms of a Re- 
jverfion ; or. Provifions upon the matter importing a . Reverfion ; and 
fx rfiylo all Detiieets cir RoSemption do contain die faid Decer- 
hitufe to Renounce: And the Dbke being denuded in favours of his 
lC>acighter by poblick Infeftment, the habilis modus to return again to his 
Right upon Redemption, is upon the Refignation. 
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As to the nd. h nw Jnfiveredy That the faid Prtfvifions are not in the 
Reverfion ; and amount only to a perfonal obligiement upon the Duke 
and his Heirs ; but not to be a real burden and incumberance upon the 

Right. , 

* As to Debts, // i»ds Anftpered,^ That there needs no other fectlritjr 
forthe Lady her relief of the fame ; fcing Ihe was to be lyable thereto in 
contemplation of the Right, if it fbould ftand effeftual in her Perfon 1 
And its provided, in cafe ofRedentption^flie fhould be free thereof 

h wds Duflyed as to the faid provifions ; That the fame, being in the bo" 
dy of the Procuratory and Infeftment, are real ; and they are infert unk6 
c<?;9ffjc/j/ with the provifion^ that the Lands Ihall be redeemable ; and doe 
qualifie the feme : . And that notwithflanding that it ;be provided, That 
in cafe oi Redemption flie fhould not be lyable to the Debts, yet ihe may bd 
in hazard to be overtaken as SuGcejfor Titulo Lucrstivo ; In reftjeft, by the. 
jkid Right it is provided, that in cafe of Redemption the J^id 7000 //^i 
fliould be given to her and her foresaids; which being a providon intro^ 
duced in her &vours, and in efied in lieu of the Eftate, ancf being fo 
great, may fix upon her a Paflive Title; as having gotten by her Father 
befide her Tocher fo great a Sum ; which is not payable to her Husband^ 
but to her and her forefaids; and therefore could not Renounce, but with 
the burden d[ the (aid provifion for her Relief* ' 

The LorJis found^ Thiait (be ought to Renounce : Refervidg to hs± 
thefbrelaid provifion, as AcccH-ds. CdJtiehiU KcpondVi GUfim^wki 






D. ^jy* Tutor to the Laird of Aitons Daughter. 

eod. die^ 

TH E Tutor to the Daughter of the decdaft liird of Jyto^^ having 
craved by a Bill, that he mig^ be warranted by an Order of thb 
ix>nls, wfet the Pupils Lands for. kfs Duties than were payed formerly ) 
icng die former Duty could not be gotten^ 

The Laub^ Tho they had granted the like defirc iiifiivours of other per^ 
£ocs upon BiUs> tfaought^ upon better confidenttion^ that it was fit to re^ 
iufe the faid Bill; feing upon fuch pretences Minors tnay be Wronged by 
their Tutors Authority ; and the Lords have only a Jun/di0io mfntentiojd 
in rdadon to PtocefliBs or queftions depending betwixt Parties ; but not a 
volubcar Jurisdidioni w power in reiation to Adminiftration of prirate 
Eftaies: And if the Tacors Deed in fctting pupils Lands were warrantable, 
Ar Law would fecure him : And therefore left him K>do as he will bd 
anfwerable« Retford Reporter* 

D. 578. : . contra eod. die. 

fTPoA a Report made to the Lords, eodcermog a Decreet of the Cdm-« 
^ tnifiitrs wtich was queftioned upon laiqutty, beeaufe it being ui^ed^ 
ihafCaution QstouAA be Found in an Improbadon, &e Commifliu: did hoc 
Order the Party to find Caution. 

k was Debated araongft the Lordsf Whether Caution fbouM be 
!Fo[und or Money (bould bet:on(^ned, aUeweli in Adrioas as Upon Et" 
«eptiohs id Improbations ? And foffle were of the Opinion, that Oiution 
ijK confignatioa ihould be inaUqueftions of Improbatioo } Whether 
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by way of Exception or A£Hon, conform «> the Aft of Parliament^ jt2: 
Jt^Ulri. 7. ?trl.Cgf. 63. And fomcofthc Lords were of the Opinion, that 
the Law being clear »> that purpofe, Cbnfignation flxMild be wherever 
fuch Qucftions fall out either by way of Adionor Exception: But the 
contrary was averted by others, and they pretended Cuftom; but no« 
thing-was inftanced to verify the cuftom ; and tho it were, it ought 
not to derogate to fo clear a Law upon fo good Grounds. 
The Lwis did not decide this p(»at at this time. 



e^ 



D. 279. Contra. . edd,dL 

UPon a Reportjntde to the Lords codc^rning in Advocation ; upon 
that reafon, that there was a Gompetition 10 the cafe upon double 
Rights : It was debated among the Lords, Whether the caute beingun- 
doubtedly competent before the Inferior Judge, the pretence, that there 
was a competition of double Rights fhould be a Relevant Gtx)und of Ad- 
vocation : And fome of the Lords were of Opinion, that in the general 
toAdvbcate upon that Reafon, it were hard; fein^ Inferior Judges their 
Jurisdiction as to Oufes competent before them, is founded upon dieir 
Rights ; fo that they, have alle good Ri^ht to the fame as to any other pro- 
perty : And in Removings, and A3:ions for Maills and Duties, and 
others fuch real Adions^ when a Defence is founded upon a Right, or 
when Parties compear for their Intereft, and produce Kighti, it may al- 
wayes be pretended, that the queftion is anent double Rights ; fo that the 
Jurifdiction of Inferior Judges may be altogether evacuated : And tho 
Ix)rd$,who have fcarce timetodecide Caufes that are proper before them^ 
jQiouid be cumbered with ProcelTes that may and ought to be determined 
by an Inferior Judge ; contrar to the Acts of Parliament, ' and in fpecial the 
39 ja ofQ^ Mmtj her 6th. PmtL And the 8//&. Ait of His Mnjefiies ift. PmtL 
J. Seff. Difchargmg the Advocation of Caufes, whereunto Inferior Judg- 
es are exprefly appointed Judges: But if it fhould be reprefented and 
appear, that tnere isintricacieinfuch Caufes, wherein there may be que- 
ftion of double Rights, the Lords in that cafe may Advocate ! But upoa 
, the pretence (£ double Rights, as to which it may be there is no difficulty, 
there ought to be no Advocation. Yet it was urged by 
that the Lords were in ufe to pafs Advocations upon the reafon fore&id ; 
And albeit the pretence ofcuitome not being verified, and tho verified b^ 
; ing asainfl Law, ^ought not to be put in the ballance with expre& Laws 
founded upon good Reafon and Common Law, yet the Bill was pafL 
Redford Reporter. 

D. aSoi Gilchrifi contra Murr(^. i6, June. 1675- 

INa ProcefslbrpaymentofaSum due by the Defender, the Lybel be^ 
ing referred to his Oath, and he having declared with a <|ua)it^, 
V/2. That as he was Debitor fo he had made payment partly in Money, 
and partly in Commodities and Ware. 

The Lords, Upon Advifing of the Oath, Foumly That the fame not be- 
ing fpecial as to the quality of Payment, vit^ How much was payed 
inMoney^ and how much in Gooas, nor being fpecial, as to the quaa- 
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,tity of ti^stfeyeral 6p94?.^ did not adi?Ht:.^fclame; bi|t 
J^uil, a£$%>JV{paey'|tf(yedbyhiin, k Mrp#d be fuflainAd 
Jas tothe^i^Jiyciy of Obbds.ifl fttis tooftpf the Debt 5 
-Exceptipps .,a0d oijghj w be: provto. : , Jifmiiton, Qerk> . 

:D/ i8 iV'.' 'Xmng&m contizOarmL \ eoa. diii 




Tbri Ijciftg recovered iri his fiv6u«:'JdSet'hi$. death, hii Son being of the 
lame' Naiiie^ was Charged; Denoui!»ce4»,' ahd taken' with <?kptioh fof 
^ feme r^cbt. • ' - ■ .. :.. 

The Lords upon a Bill^ Did Find, That the Sdn ought to be free of th^ 
iaid Debt: a^idin regar4 pf theQhargfrstcincating-amlfiaudfulTradiiee^ 
they mo^i^ %o. ilihto b^ payed by liiJtn,' the one half to the Fartie, the 
other, half )« the jPoorsBo&: 'Gikfott .^i^llerfc^ . 
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A Bankrupt baring (ibiiiifled z'Bo»dtak;hf a Bill' defifcd the Lords td 
difpenfe with his wearing the Habit, in refpeft of an Atteftation of 
two Perfons, that he had become irr^pori&^, upon the account c£ Cautt^ 
onrie, and other OCcafiontf Ifaentionei therein j which ijie Lords did : Al- 
beit, fome of their Number were of »io|j^r0piJU0Df!»^^ did urge, thae 
ty the AQ. of Parliament, fodi Pef^s^boiag jn£^oi^.and the Lords 
by an ASt of Sederunt, hayipk Ordained jfet they lhpql4 ^?ar th«i H«hi<^ 
as is the Cuftoni in all otheir. Nations, that they may;b^n<^al to befuoh 
Perfons ; the Lords neither dould nor ought to difpence with exprds La W9 
and Statutes ;. and (hat no rcfpe^l ought to .he had to the Atteftatiod, t^ 
ing emitted by privat Perfons having no Ajithprity,. and not cited nor • 
fworid tbthat purpofe : and the pretence contained in the Atteftation was 
moft irrelevant^ Gibfon Clerk. ' :; • 
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APurfuce for making up the Tenor'^Df a Gomprifing wasfuftaincd, in 
refpcQ: the Adminicles were moft pregnant : aad kifpccial the Ex-> 
^Utiones were yet extant and entire. > 'Monro Clerk. 



ceflcsoiFthe Nature forfaid, for proving the Tenorof Gomprifeings ; fe^ 
iflg Compffiifeings arc tobe confidctc^, either rfs Decreets or as Executions; 
arid in effiifitj they ait both upon the matter; In refpeft \the Mefle»gei? 
X)ecerns and Adiudges^ and Difpones the Lands and others comprHed ; and 
therefore the fame ought to be fubfcribed^ both by the MeiTenger, who 
MT^^ifirhi'doth tlrat whidi the Partie ought to do> and doth difpone 
bis Eftatc in fati^ftion of his Debt ; and by the Clerk of the Comprifeing 
as a Decreet : and the Tenor of Decreets cannot be prdven but by Ex- 
tracts ; And m Gompryfing being ( as faid is ) Pr^effus exeeutivus^ and 
ultimate execution ; it Ought not to be proven but prrdn^imtm Numij^ 
and execution under the MeiTengers hands. And it wert hard that exe- 
cutiones fttould be made up by witnefifes , and probation of the Tenor ;> 
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Seing there imy be a iiidUty in il^ time if they Wert exarit r Aj)d 1 
tieHes ooay r^ember they had feeh escecuttcms ^ they can hardiy rem^- 
ber upon the precife tenor of all the words of the fiune : And if the tenor 
of the executions m^ht betnade yp « there ih^ld be no fecurity ; Seing 
Prefcription , which is the greateft Security of the People , may be ev^ 
cuated>upon jpretience thit there was an interrupdon by die execution of 
aSummonds ; but that the fame bein& loft is made up by pix>vti^ the Te- 
nor: andbyan Ado^ParI)nieiitKj<«>.6. p4r.6. ^^^.944 hsOriaiMeiL 
That the Tenor of Letters of llorning, and Executions tiieKof^ is not pro^ 
bable by Witneflcs : And there is parity, if not more Reason asto Com^ 
trifiiigs ; whereby the greatcft Eftates may be taken away,' by t Doaeet 
lor' proving the Tenor. .... 

2>. 184. JM contra Murray, jejune 1675. 

ARrefhnent being upon a Decreet; and the &id Decreet being thetv* 
after turned in a Ly bel ; The Lords Ftmmd^ That the Decreet ceaft 
ed to be a Sentence; and the Arreftment thereupon, is now of the nature 
of an Arreftment upon a Dependence^ and tnay be loo&d. G^on 

Clerk. 

2>. 085. , Durtmure contra Ltafoot.. eod, die, 

nr^HE Lordf in tnlnprobation Pfittfidy {as they had done fixineri/id 
<4 Apfcrfe dki} That an Extraft out c^thefiooksof^an Inferior Cburc 
doM not (atisfie die i^^uQion: thequeftion being of a Write itgiftratci 
m^ dhe Books 6f thfi C4BN>;i^4^«. iVflwi^A Reporter* 
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ZXi aS6. Stevpoft contra Riddoch, edd, die. 

yjimes Stm4rt ofJierkdMeh^Viagckamsd a Decreet Cagmtiouis Csw/m, 
againft 3^/» Ridiochy he implement of a Difpofition^ranted by DmU 
Jl/VU(v^ his Grand-father : and thereupon having alfo Stained a Decreet 
of Adjudication, the fame was ftbpt upon a Bill given in by Cmo^ 

bel of Tmrririek ; pretending that he had a Rightto a Contra^ of Manage 
betwixt Aiamdar BJddofit and his wife, as aftignev conftitute t^ the faSl 
Mr. AUx4»der^\n whofe fiivoursthe Granter S the Difpofitioo to^^«ir4rt 
was obliged by the (aid ContraO to diCpone tx>him the Jiame Lands ; And 
the Aflignatiooigianted by the laid JlexMtider Riddoeb, to tlie £dd Csmiit 
being queftionedas faUe. 

The Lords thought fit to hear bodi Parties on their feveral Adjudkatt* 
ons; refervingImprobation<^the faid Affignattont and with this Decia-> 
racionj that itthe £ud Aflignation ihould be improven, the Decreet and 
Adjudication upon the fame jQKMld 1^. 

Becaufe there was a Competition in Diligeace, The Lerdf did wave the 
Debates in the Lnprobation ; beii^ moft as to that Point,who ifaould abide 
by the (aid ACiftnatioo as true ; ieuig the Affigney CmimM declared, that 
tus Name was tuled up in the lame witiiout his Knowtodge : and was noc 
concerned to abide 1^ the feme: and Mr. Jchn Dnmmottd of M»gif$Of 
compearing, as having a compkat Warrand, and Ommiffion from the 
iaid M^ JletcMfuderRiddoehy'who was 'mBMrhMMs,to profecnte tfctt (aid ASH^ 
6% which had been intented in C^m^'s Name, dfered »> abide by the 
faid Affigoation only as a Factor. Soiq^ 
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.. SornQoftheLdrds tlK>ught,tIlaf ft Write being qui^fttohed a$ h\%, ther^ 
UHwld befomeperfonva ifbide by the itunt upon theit- tfitai'd ilihttly ; 
i»ad not Avilh fuch qmlitift } fqi^ thbioohfequence and hazard ^ ^t-f 
jRhw, thai; ^ide by Writes qu^kfii^ tf^ fiiHehood, if the famefnould 
1^ imfMroven) is the grek bulwit^ and fecurity of the peopte igainHi 
^^hood, :> which dodi enoreafe dailyi But this pdint was not decidem 

rf ' » < ' 

• • ^ * * f ^ ■ " 

D. a87>. cirri cotttri Steuartf W* rfw* 

• ' » * • • » * 

A Husband, by his Contra^ of Alaia-ja^ having sot tiie Right dTthi 
Fie of a Tenement of Land M#upon him y his Wife ha v i iig rit^ 
iigned the fame for Infeftmmt to him ana her, and the fters of the Mar^ 
fiage \ wHlks ^ikieing his Heirs.- Hq aiid hi^ Wife did thctcatter enttit^ 
ma Contra^ withanotner Sifter of his Wifes^ who had Right ia th<S 
^ualhalf<^ die laid Tenement, as Ifeir'portioner.widi het Sifter ; hf 
which Contrad there was a niiutuai Tailzie with cdnfentdTthe Hujibaiid ) 
and the Right of rie, tW by the for^ocr Contraft tiras fettled u)^n hef 
Husband^ ^s (aid is, waAdiiponed to the Wife; mfiiaiaras both dit %•> 
^rs, witt) confent of their Husbands, Wjore obliged o ceGgti their Refpe* 
^ve parts, in &vours of their Husbands tuid theotfelres in Liferent; \ and 
the Heirs of the Marriage in Fie ; whilks Failziein^ in favoort «lf did 
Wifes Heirs: Which Contrad was queltioned by aRcductioo at eh6 
jmfbince of a Creditor of thd Husbands ; upon that leafooi that the faid 
i^ight of Fio granted by the faidCbotraabetwiitt the Hiuband and the 
Wife, and her Sifter, was in defiraud df the Husbcuds Greditort^ and 
cull by the Act of Parliament 163't. In fua &r ai the Husband had a Fid 
of the faid Tenement, by the Contrad; of Marriage tetwixt him and his. 
T^ife.; which might have been ade£^ed itrith Bxecotioa at the inftance of 
his Creditors y a.id the faid Fie ^is given,i>y the fiud kte Contrad,to thd 
Wife, fo ^at ^e Husband had only a Liferent 

In thisTrocefe, It wds Jllejgfd* 1 i That the ActoflWliaiheftt did thi^ 
litate only in the cai!e of Dy vors, and Di^ofitions granted by them^ 
And 2. That die faid Act or Parliament doth only rncind Ali^tions 
that are made without true juft and neceflary Caufcs ; and that th<! faid 
Contraa betwixt the Husband and his Wifefand her Sifter was made for a 
true and juft Oiufe ; and the Fie of the laid Tenement, which the Debi- 
tor had^ was given aWay in refpea of the Oblieements of the fiud Can' 
tract in favours of the Husbaiid the Furfuers Debicbr ; which was as equal 
as to advantages for the Purfiiers Dehicor, as they wert for the other par< 
ty ; feingbom the Sifters their parts of the Tenement were provid' 
ed in the fame manner to the Refpective WiVes and their Husbands, and 
the Heirs of the Marriage ; whilksfailzieing the Wifes Heirs ; and that the 
Purfuers debitor was a penbn opulent for me tinie, according tohisqua-* 
Iity ; and had fuiBciency of Eftatea^d Moveables otherwayes, that diight 
haveiatisfied.the Furfuers Debt the time of the laid laft Contract, and 
tliereafbr : So that the (aid Contraa beii^ vahde^ mitio^ it could noC 
be taken away upon pretence, that thereat the riusband became infok 
vent ; feing it cannot be faid, that the Husband did intend U> de&aud his 
Creditor, or diat there were any fraud npon his part. - 

Itnms ReflyeL Thattho the cafe of Bankrupts and theit lirauaiul pra- 
ctices menuonea in the faid Act, being fo fiequeot, did give occaiSon and 
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Rife . to the fiume ; yetitappears evjdendy Jfxy the &id Aa, that it y»z% 
intended, that Debitors Should not be in a capacity to give away any part 
of their Ellate, in prejudice of tbcit CrcdHors,to any peHbn ; la fua &r as 
the diipofitive words of the Aa are in thefe. ttrmsy that, in aU Oiaies at 
theinftanceofa true Creditor, the l4ords will decern all Ahenations an^ 
Rights made by the Debitqr, to any conjunct perfon, without true )v& 
andnecefTaryCaufes, andwithoutajuft price really payed; the &me be- 
in^ done after ContracTuig of kwfullDebts from true Creditors ; to be null 
without further Declarator : And the (aid Act does not bear, that all 
Rights ihade by Bankrupts flxwkl be Null, it beinjg hard to give a Cha- 
racter and definition of a Bankrupt; So thatdiverfe queftions may ariie 
anent the notion of Bankrupt ; and what Debitors fbould be efteem- " 
ed Bankrupt ; and therefore for cutting ofFthe lame, the Aft is conceiv- 
ed in the Terms fordaid ; and annutis Difpofitions made by Debitors 
without an Onerous Caofe : And" the Lords,by the Statute ratified by the 
laid A^, do declare, that they intend to follow and praftife the Laws 
Civil and Canon nude againft fraudful Alienations in prejudice of Credit 
tors : , And by the Civd Law, all Rights and Deeds made and done in 
prejudice of Crcditocs without an Onerous Caufe, are null,and may be r©- 
icinded M^fOfK PmHom : And the Law doth prefume, fr*fumbtiotu furis 
that they are fi:auduicnt,being prejudicial to Creditors ex evtmu& rr\ifWt 
are not eblieed to iay,that they arc fraudfiji conftUo-^ which is m Mtuiiio and 
hardly can be proven. 

Asthatpoint, w*. That the faid OMtrafl: was upon valuable confide- * 
nnom-y If is Refifei^ Thatthetikiftgofthe Fie ftoni the Husband, and* 
giving the fame to die Wife ; it's a Donation as to the ^Vife iri prejudice of 
the Creditor ; So that there is no Onerous Caufe as to the Husband 

XT J i/^i-^P^ .I^bate at the Barr and amongft themfelves, did 
f>»rf, that Debitors might difpofe of a part of their Eftate by way ofGifi:. 
and withoM an Onerous aufe; ifthey retain alfe muchand nirc thaS 
wouldlansty then: Creditors : And therefore diey Found the Defence Re- 
levant, that the Debitor had alfe much Eftate befides the Fie of the laid 
Tenement, as would (atisfy die Purfuers Debt. AOor Fskoner zlted 
SfeuMTf, Monro Clerk. Prdfentu. 

Some ofthc Lords were of the Opinion, That the cafe,being of fo great 
confMucnceasto theprcpamive ; it was fit to be thought upon: and 
urged thefeReafons. .1 That the Words and Letter of die UwT 
p^ to be cl«tr, againftDeeds done by Debitor without an OneroL 
Caule. 2. Tho our Law were not clear, yet in eafw of that nature 
when we have not a Municipal Law, nor iiAom to Ae conSL^*Tc 
oi^ht to foUow, tho n6t the Authority, yet die Equity ofthc Civil Lw! 
which is received everjr where where there is no cuftom todie conl 
^ : Specially, fcing it is deckred by the faid Statute mentioned in the 
Aa of Parliament 1621, That the Lords are to foUow the Civil and Ca- 
non Law naadeagainft Deeds and Ahenations in prejudice of Creditors. 
J. It IS hard,to put Creditors to difpute the condition of their Debtors, the 

^l[^?^- ?°T°°?.' u"^ ^^'^^:^l *^y ^^ ^ff^ and fufficiency 
ofEltetetalatisfy their Debt, notwithftanding the laid Deeds; which 

may be unknown to Ae. Creditors : It being^fufficicnt to fay, that the 
Deed was widiout an Onerous Caufe ; and th^ the Debitor bccSne mI 
vent 4. It a Debitor Ihould become infolvciit ex fofifsao, thothc time 
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oftheD3Mtion,therefidueorhis Eftate might have fadsfied the Debt, It 
is more juft.and reafonable that a Dohator, who has a Lucrative TitIcA 
lliould rather {ufkr ex evettfu than a jCreditOfi ,di4 

afguetotheeontrain , ;^,;: 

Z),?8». : j5o»drj/?flift Gpfltrt HisReprefetitati'viT.i.July.itif^' 

j\ . BiH of Advocarioq being Repcwetcd of a J)urfiiitcat the ihftihcbcii 
j(\[ Johnhon^s Relift, againft his Rcprcfentttivfcs, bcforcthcTdwh 
of Edinburgh j for ^ym^t\%(£ioooo Merh^ confortti toifl^nd granted by 
him: ' The Z^^j did Advocate, notfomuchinrcfpcftoftjielmpbrtancc 
qf the Caufe, ;the Tpwnl^ing coinpettht|adges ; butbecaufe there Was 
ah Improb^Ltioq. depending the. jy^mry upm^iht fame purfmte of 

the (aid Bond* : And contifigentU ehafs MA'Jibet dwiSyztid doth Found 
the Lords Jurisdidion to Ad vocat to themfelves all .Queftions concerning 
the laid Debt.'- / ' ^ * " ^^ 
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p. 389V ^ -'Earl df Dtrnddnald contra Ghttagus^ arid the \ 

£ari OfMarir, eodi diei ' 1 '., 

AT^ of th6 Teinds o£lO^^^»och being fet by' the Abbot o^ ^am^. 
AM(w^/^^ tpar 3^^ arid for the life- 

time of hisilcir Male ; and aftct* the decfeafe of tHe^' Heir Male, Kor the 
I^ifetime of his Heir Male ; ^ and two 1 9 Years diereaffer : The Earl . ot 
l^ffddffdldyhzvln^ Right ify progreis to die faid Tack.butiued a Spub;ie of 

die Teinds/ •: . • '•• • /'••'• • - ^ .'•"'" 

. JttP4s JIMged^ That the Tack is expired : And ' if thfe fiarl (£Dun^ 
dcnaU will condefcend and pirove diat the faid Sir James had an Heir - 
l^aleifurviving; the Defenders Will ofier to prove that two 19 years; had 
expired (inc&i£e deceaib of th^ laft Heir ^lale. 

. The Lards Faund^ That the Purfuer IhouM cohdefccrid u^il anlteif 
Male, and prove that hcfurvived the faid Sir Jsmes : ^And if he fliould 
condefcend arid prove, that the Defender onght to prove (as faid isj that 
the Tac|( wasiexpired : And did AlTign to the Purliier aiid Defender td 
prove .Refpo£bye. 

D. ^90. \ ' Mr; Heriry Mmfin. 5. July. 167$. : 

UPon.aBiU againft Mr? Htmy Morifon ; It was deHred, d&l! iri te- 
^i^ivk was an * A^vpcate and Member of the Houfey he fhoiild 
fummarly deliver certain Goods entrufted to him by the Ccmplainer : 
And b wds AlUdged for .him, That the G)mplainer ought to intent an 
Adibn in conmuni^arm^ ; And the Intereft^that he had in the Houfe. as an 
Advocate Bicmkl give him Right to any priviledge that belonged to an 
Advocate, .bat oucht 'not to -put him iri a worfe cafe than cither Subje6b, 
who could notbe forced to defend upon fuch Bills : And thepra£lice, that 
^e : Advocates (hould Anfwer fummarly to Complaints agairift them, is 
only in rdatibn to their Truft and Office, if they refute toexhibiteot 
deliver Writes eritruftcd to them : And the Tru« mentioned in the Bill 
was only to him as ^ir«A^/> not as an Advocate. 

N n n n a X>* apt. 
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t>. 49 J; Contra etddie. 

ADifchargE,aIIedgedgrantec|'by aMinifter to one of the Hereton rftlie: 
Parochofapart othis Stipend, was quarrelled as falfe; and did ap- 
peartobevitiatc; ifi apnicelsatcbeinllaaoeof'tbe Minifterfor his Sd^ 
pend : And the ufer of the fame being urged to abide by it, did offer 
it with a quality, wa- Thi the piyineot not being made by 
• hirofelf, (but by his Ttnnent who took the faid Drfchirge io 
sJil3ipe)he<iidaWdsbythefeine»Wtitetraelyddjvered by 
V- . . ' .- 

TheL<jrAdi4potfuftain the faiiquahty; OnlefetheHeretprwoulS' 
prpducetbeT«pnent, and abvfeby the Dune i» being tiwly fub&xibcd' 
aod opt vitiate ;whicbtbeTeansnt did. 

D. 391. ' Kf> contra Her CreJiturs. eod. die. 

THE FurfucrofaBowrow, havbg given her Oath, that the^ewaJ 
no fraudulent Deed done (ince the DiljtoTition, whereby the 
Purfucr et^trat and Difponed omrtit 'jotu, 

It,was urged, ThatthePurfuer fliould declare »lfi>, thatnofr«ndulent 
Deed bad been doite by bectadc&aud the Creditors, whether befoteor 
aferihe Difpofition ; which was refufed by the Lmii ; in refpeft thatthe 
ordinary Oath given by fuch PurfiiersdidruaintfaeTennsfi>refiiid, due 
they had made no (i^uduleot Ili^t fince the Abfcribiim of the DilpofW 
tion: Some of the Lords were otOpinion, that the Piiri^er Ihbuld 6a»* 
declared, that Ihe bad done no fraudulent Deed it any time ; feing e^io- 
imifm is an <:xtraordinary ranedy,iiidulg«d to peribos who are b«»nK lif- 
^upon fonie extraordinary occ^Tion, wlthouttheirownfauttor fraud^anl 
upon'thataccourit defervedfevour, which was not «J be given. to/i-M/tu*.' 
ruwhoat anytime had taken indirc3wayes to (vejudge their Creditors: 
And it the Purfucr,the very day before (he fubfcribedtbeCeffiooand Dif- 
pofition, had made an anwrior Right to pitjudge her Creditors, itweFtf 
moA inconvcnientaodabfurd, that her Oatb fbould only be receivedin' 
thefe Terms, that ihe had made nd Difpofition or fraudulent Deed tinea 
the grannogofthe Difpofition io favours of the Creditors : And as to the 
pretence ofculhw} and theconception of the Cteth; it ought notto be re- 
fpeaedjfeihg it cannot be laid, that the Oath of Banlirums, intheTetios 
thM it is now urged, wasdefiredandrefiifod; and if therein been any 
^«^ in the COOQ^tion of the Oath it ought to be helped. 

jp. 395. ; Bairdner contra Cahier. eod. die. 

INaProcefsfijrabftraaed Multures: Theoroeof the advifing of the 
J Caufe, thefe points were debated amongft the Lords, viz. whether 
or not, the Right ofa Miln.being Feued by the Abbot, inthefe Terms 
cum a^rjcfh maltariSf did import aihiftionof all the Grains growing; fo 
thatthefefhatwereaftriaedlhouldbe Lyable to bring all the Corns tluc 
grew upon the Lands to the Miln; and in cafe any fuch be fold the Here* 
tors and their Tennents fliould be Lyable for afc-ifled Multures: And 
s. There being Decreets recovered at the inifance of the Feuarof the 
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M3ii, Hg^ioiltlieFtiiarsof tlKiaQ^>^^ ibfkzQtd iAvkafts of grdtnt 
mfumu^t^ (aoie (boilld import AihrifitkHi as to all ilich Grahe% tkd 
iaodierthe vRi^ of the Beuar of thcMjlfl, rior of the Heretors m the 
Lands be5i^;n?ds of ^if8» <t9^«^iw.;.lMl:iOQly. of t^ Xecp& ibrefiiid >eum' 

afiri^is multuriS), 

Some were of the O^iniofl, is to the firft point, Thata Feu of a Milrt 
in the^TCTrtsfprflifaid eiim ajiri{fis a»ri/A«>^«',ffiQbld4m()ttrtnothin€5.elfebut 
that they that were wifhinthe fuckep and aftriflion fqc^ld be lys^le, only 
to grind arthc iMilri aHTach Corns thiittljey fftouldliaire'needand pfccafion 
to grind ; Scin^hirlages are a .rnoft odkius fenritud* and ought to pe taken 
ft ndiy ; And^^lulaires b<nj^ Mdihtra and due for griridihg, tH^y ought 
to be underflood omy in tjietafe of .<Po^ ^hidi the Fcuers do pjriog to 
the Miln togrihd ; or whidi they haVc'nped and ufe to ^ind ; and yet 
Mjftraft antVgo to othec Ml^s : Othen-VaVes thfere IJiquld be no dif^reocc 
betwixt i^t Aftriftion of grmn erefiehtUi and ia, ordinary aftri^Upni 
■p. The cafe ifl qucftiofi Vas of a Miln j'eued by the Abbctt: ot Cuirq/sf and 
SLand&likewayesFcuedbyhimfdf after. the Feu of the Miln, and th^ 
time of the Feu of rfie Miln Lands being th6 Abbojs own, dthcr in maini* 
ing, or.fct to Tennents ;' It cannot be i^oUght, that the Aft I'iaionv^'as in 
other termsthahfuch as Tennents are in trie to be af^rifted to their' Ma- 
ftei^ Miln^^fld b^fidt the Teind and Seed, and the Duty payable tp thoi 
Maftcr ; Vluch beingp^yable to the Abbot the time cr the Feu of thd 
^iln was free of aftricHon j the Tennent having the teCdue of the Rem: 
ftr entcrtiaiditigofhls Famiiy, and for defraying the Charges <if the La- 
touvihg, and"§5rvantsFies; and other necefl^ Expences which could 
notbedefiayedotherwayes, but by felling fome of the Corns growing: 
it cannot' be conceived that the Abbot of any other Mafter would aftrid 
his Tennents in thefe Terms, thatthey ftiould be lyable for dly Multures, 
'^ctfpt it-vireVe expreft, and that the Aftriftion had been grMorumcnfctn^ 
tium. Yef the Lords did dcmtirr as to this point, In refpcct it Vjras vehe- 
mently urgiaS biy that^he Aftrictions in the Terms forefeid 
^ught tobe uiiderftood of ^rmn mfcetttia s otherwayes it 0iould be in the 
"tobwer of thefe who are aftricted, to fell all their Corns, slnd to buy Meal 
tor their Family, and fo to elude the Thitlage i Albeit It was- Mfmreit 
That it was not tobc prefumed that Feuers or Tennents Would do fo ; and 
if they did, they ought to be lyable for abftracted Multures effeirand to 
luch quantities as were ncceffary,and they were in ufe to grind for their Fa-* 

inilies. . < 

• Another point was Agitated and debate amongft the Lords, viz,i 
That the faid IXcreets could not be' obtruded to tlie Defender ; .feing 
neither he nor his Author was called to the lame, and us was inter dios 
'0*. : Butthc Lords did not decide thefe points, but recommended to 
fome of their number to endeavour tb fettle the Parties* 

p. 294. 0/i^/rf contra 7'7^b ^^75* 

Ofi^A«tf dcfired an Ad vocadon from the Tdwn 

Courty upon thefe Reafons, viz. 1. That the Lybel was to be 

{Koven byjdK Defenders Oath which he was to qoalifie. And 2. That 

the Defooder was to piove a Defence by the Purfuers Sons Oath, who 

. was 
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\trasout of the Country ; and the Town could not give aCbinmiflion for 
taking his Oath: Both which Reafons were thought not to beRelevant and- 
the Advocatiotk refufed ; In rdfpect all Judges ought to retxive Oaths 
with intriafick qualities, and Oxnmiffions may be direct by any compel 
tent Judge. 

D. 395. hosd Halcarioun cohtvB. Robifon, July 1675* ,: 

TH E deceaO: Lord HsJegrtowt being oblidged, by Cbntraft betwixt 
him and his deceafl: Father^ to Infcft Miiheu il/4r|v^ Fdkoner 
Ills Sifler, in an Aiinualrent of the. principal Sum of looo Merks out of the 
Lands of tidUsrtoun redeemable upon , i ooo Merks : And to pay the prin-r 
cipol Sum upon Kecjuifition. Sir Famk Pskoner immedkt Younger 
Brother and Heir of Lme to thefa^d Mrs. Msr^sretj Aligned ^eiaid Sum 
and Contract in & vours of Robert Robertfon ; And the i^iaRobert having in* 
tended Action againft the rioW Lard HdksrtouH zs reprefenting his Fa^ 
ther^ Itw4s Alledgedy THat the faid Sum being conqueft intheperfon of 
the £iid Miftrefs Afiir^iirrr, it did not belonjg to the Heir of Line^ but to 
the immediat Elder Brother as Heir of Conqueft. . 

The Lor is y having heard the Caufe in /r^iririrM ; and being refolvedt^ 
decide the aueftion, oetwixtthe Heir of Line and Heir of Conqueft^ ,as 
to Heretable Bonds, bearing fueh Obligements to Infeft ; which had been 
often before in agitation, but never decided but the time of the Eg^lijb^ 
Did Findy that the (aid Bond and Sum did belong to the Heir of Conqueft 
who wodd have fucceeded^ in cafe the Right had been perfe^^ed by aa 
Infeftment. 

Some of the Lords were of the Opinion^ That Bonds of that Nature 
ihould belong to the Heirs of Liof , for thefe Reafons. i . Hiat the Heir 
of Line is General Heir and SucceJJar inimiverfumjus^ tsm dEli'vi quMm 
fiffive^ and is lyable to the Onisr^.T^/r/^, and other Burdens; BnAfe^s quern 
cnusy penes eundem emolumemum ; unlefs the benefit of Succeflion be provided 
otherwaysi either Provifione hmims^ in the Cafe- of Tailzies; or Ijtgit^ 
and there is po Law fettling upon the Hdr of Conqueft, the Right of Sue- 
ceilion as to Heretable Bonds, whereupon no Infeftment has followed : 
And the Law of the Mdjefty^ is only 

in the Cafe di Terrs & Tenenu$§$A & Feudd^ as appears by the very Words 
of the faid Ancient Laws ; and by Qnig and ^keen d/e Verhorum J^nificg^ 
tioMy iff verho Conquefius^ and verho Breve de mcrte Mtecejforis. 2. As 
Bonds cannot be called Heretage, fo they cannot be eftcemed to be Con- 
queft ; Heretage being properly Lands, wherein a Perfon fucceeds as 
Heir to his Predeceflbr : and ifthc Heir of Conqueft, who is now found 
to have Right to fuch Bonds, fhould deceafe, tho the famen would de« 
fcend and belong to the Heir of Line, yet fuch Bonds cannot be called 
Heretage : And Minors qui nan tenemurflacitdre de hsreditdfePsferndfiouid 
not plead the fame Priviledge in the cafe of Heretable Bonds. 

J. Lands and Feudd can only befaid tabe Heretage, or to be Conqueft, 
when Parties have a real Rignt to the fame by Infeftment ; but as to 
Bonds, they do not fettle Jus in rr, but zt the nioft, a Jus dd rem. 

4. ComprifingSy Difpofitions, and Reverfions, being more of the ma- 
ture of Conqueft, efpecially Reverfions, which are real Rights, and do 

"" , not only againft the Granters^ but fingular Succeffors do 

defcend 
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defeend and pertain to' the Heir of Line, and. not to the Heir of 
COnqueft. . . : 

D. 2^6. Veatchc(kAn TtMati 10; November 16 j$i 

r'HE.Lords^ in the'Cafebeforemcntioncd ( Fel^ruM^ 9 and la. 1675) 
Vetitebng/dnfi P4^» having refomed the Debate; and it appearing u- 
pOri Tiyal, that the Coounon Debitor SMfuUrfetfy the time of the granting 
of the Affignation in^nno i662 im fevours <^Kfr and Br<»w», was not 
only RebelTbut was in effect FmHUus and Liffusi They preferred Vejuckr 
to P4/Kf»/. 

• « » • ' -» 

P. 197; Oii^/qrt contra /Jjf/zoii/ and Tayhr. 16. Nklem^ 

bet 1675., '' • 

\ 

I>ifpofition beiiig thadc by a Woman cldathed y^itfi aTIus()^iid,oif 
her Liferent of a Tenement, redeemable upon the payment of a 
certain Sura within a fhort Term thereinmehtiohed allanerlJe: A 
Decreet of Declarator of the cxpireing of the Reverikfn \fras obtaihcd; 
and thereafter a Decreet of Removing at the inftancc of the Perfon Ii;ifctt 
upon the faid Difoofition, againft the&id Woman and her Husband: 
Whereof a RcduftiOn and Sufpenfion being rtiifed, upon that reafonthaft. 
the fufp6nder was cloathedwith a Husband the time of the expiring of 
the faid Reverfidn, slnd of the laid Decreets; fo that tiof^ vdlda agere nor 
nfe the Order of Redemptipn: and the Huibands Negligence in luflcring 
the i^everfion to ela^ie, and the iaid Decreets tobe obtained, oughtnod. 
to prejudge ^er; feing Ibe was content yet to purge by paymcht of 
the Sum contained in the Reveirfiori. ' 

The L&rdsy upon Debate amongft themfelvcs, had thefe Points id 
confideration, 'viz. imo. Whether or not a Redemption, being limited 
and temporary (as faid is) in the Cafe forefaid ; there maybe yet place,, 
after the elapfingoftheTerm, to purge: Andfom^ of the Loras were o£ 
the Opinion, that Reverfions being j|!?ri^/ ^'j^w, there can be no JRedem- 

S:ion, neither in the cafe of Legalnor Conventional Reveriibns, after e- 
pfing of the Term ; nor place to purge : But this Point Was not decided^ 
2. It was agitaiit, whether a Woman cled with a Husband, niay be heard 
to purge, upon pretence that ho^ ^valekdt agere : as to which Point, fom6 
of the Lords' did demurr, and it was not decided : The Letters being 
found orderly proceeded upon an other Ground, wi. In refpect of the 
'Decreet Mforo contradiSlorio : But it is thought, that fuch ReVerfions 
fliould expire even agaihft Women cloathedwith Husbands', feing it can"-*' 
not be faid that they are in the cafe of Minors and non v/Uemes agere ^ht^ 
caufe they are cloathed with a Husband ; And by the contrary , having 
the afliftance and advice of their Husbands , they are more able to gff 
about their Aflai^? : And if their Husbands rehife to concur, they may 
apply to the Lords, and defire to be authorized by them. StrathuriK^^^ 
l^rten Monro Cterk. % 

D. 298. Hdyhurton of Innerleitk ij. Noii&mber. 1675. 

THE Lords , upon a Bill prefcntcd by Balyburton late of 

Jmerleiph Prifoncr in Edinburgh for Debt , did permit , that untii" 

O Jmuarj 
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JanuMty next , he flioiild in the Day-tinae go pat wjth a TCccpcr i the ma* 
giftratcs being lyablc if he Ihould efcape : This was done upon pretence^, 
that he intended to fettle 'with his Creditors , which he could not do ua-» 
lefs he were allowed the Liberty forefiiid : 3ut fypyt of the Lords wef o 
of the Opinion, that the Emprifonment of a Debitor, being the uttimate 
Itngth of Execution; and not only '^«/iwJ^-r ^i^/i y^but inettbftthat t^h 
and fittore carceris , Debitors may be driven to tikfe * courfe with their 
Creditors ; That therefore the Lord« had not powcrto give any Indul- 
gence Of Permiffion y coritrarc k> Law , and in pi^udioe of Q«ditors^ 
without their confcnt: • ...»'. 

D. 299. Mr. JT^n/f. . iS. November 1675. 

CAptain Mdrtine being purfued before the Admiral , for wrongs done 
by him in taking free Ships and Goods ^ upon pretence that he 
was a Caper ; and that the fame belonged t6 thcKing^. Enemies : and 
bavvig 4efired ao Advocation^ the Lords thought fit that he fliould find 
Caution : and becaufe he refufed, and pretended he vf as not able, did com-* 
mit him : and thereafter he having efcaped out qf the Tolbooth ofEdia- 
hurgh in a difguife, and in Womens Cloaths; Mr. J^^amfe^ Keeper of the 
Tolbooth, did give in a Bill, reprefenting. That there being fo great a 
mimber of PrilonerS) upon account of Conventicles, and for Criminal 
Caufes, and the iaid Captain beiingi incarcerate, not for a Crime, but for 
not finding Caution^ be was im ton^^fidi not to look upon him as a Perfoa 
that would efcape: ^ and there being io many Perfons who bad accefs to 
Other Priloners to furniih thcnj :M^% and upon' oriber Occafions, the iakl 
Cap«aia his Efcape, in manner ^c^i4| was fuch, as the mofl faithful and 
diligent Keepers might have been fyrprizcd and impofed upon : and there» 
fore did defire that his Cairiageviight be tryed by the Lords ; and if they 
jQioulcl And him innocent^ that heauy be cleared. 

It was thought by feme of us,^ That the Defire forefaid, refolving either 
in aa^^bfolvhor, or a Declarator of his Innocency ; The Lords could not 
give a i^ntence as to either in Form ; iinlefs either there were a Purfute a^ 
gainft.Mr. ^W^, at the Inftancc of the Perfons concerned ; or a Declara- 
tor at.liis jojdaocei^ againfl them being called : and an v Sentence that the 
Ijoirds Ihould giye^ thq Parties concerned not being called, will be no fe- 
curity u> the Petiubpfr:. And whereas it was pretended, that thisbeiitf 
an Inddent, and a Dependance before the Lords, they may proceed upoa 
it, asacceiforytotbefaid Dependence. 

/r wds Thought^ That the luffering the Prifoner to efcape, tho it had a 
dependence upon thct^rocefs^ yet could not be called an Incident, but a 
dehitum^ whereupon did arile a ground of Adion againfi: the Petitioner, 
both at the inftancc of theTownof £<i/iBi^jirr^*, who wercdireftly lyable 
to Qieditors Icm: the efcape of Prifoners ; and at the inihnce of the Parties 
concerned : and therelore their Intereft and Adion co||ild not be prejud- 
ged in fo fummar a way upon a Petition ; they not being called : Where^ 
as fuch Actions, being both of importance as to the matter, and of diffi- 
culty and intricacy, do require not only citation of Parties, but all the or- 
dinary Solemnities of Procefs , both for. introduoeing and difcuffing the 
feme, f^ide injird Navmb. aj. 
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D. joo; -harden centra Serrj'. ao. Ntyvembef 1675. • 

Ti/E Lor^ Fouad, That an Arreftmcnt upon a Decreet, after if 
' was fofpended } (fiay bftloofed i|^ Qtution. Dpno upona^U^ 
Hmiltai Cleric 

EU 301. Tiin/J cOntra Sandihmdt,, 43. November 1^75* 

Y.K! the Cafe abovcmentioncd , concerning the E&at^e of Qptatii Mir~ 
£■. //w, and the Bill given in by Patrick Vanfs-^ which was given u^ 
to' SMftdiiandj Commiflioncr for the parties concerned , and to his 

Fxocurators t6 fee and anfrt'er this day : It was Reprefented f<Jr Patrick 
VMifs , That Keepers of Prifons arc in efleft Dejiojitarij i and thaj: Prifpn- 
^ are entrufbd and depoHtate to be keeped By thini .; , And in tAwt)ifo- 
fitM^fj^ tetifttir only de dqlo & l»td tul^a •' and the Pcti'tioncfi 
gtd With neither: And the Prifoneni Efcaj^ , in 3 J.iJfgU! 
nught have furorifed and impofed upon the ijioft cireumfpi 
Keeper: And drverfelnftances, from Lawyers and Stj^ry-v 
Efcspe* of that nature , of priloncrs in difeuife ; an^d ofti 
T^ylqrsbeingifrceoflFraud, andany accciUon to the fame 
*r. jpr*f 'JnJfPvedyThat the Keepers of Prifons are not' Og>(3 
lick, Scryants aiid' OBcers J arid inallcafoof any Tn^ftpr' 
tfeefanpcis.not.^ratuiwus and 'dsMfs *4»(/i, but Iil(;ewJLys,c*K/4 Mcifientis^ 
a;^ tAi iatervemt merees, thcfe who are trufted ttittniur firdflare eu'fkm U- 
*ui^nnm: And feingit cannot belaId,thattbe,Prif6ncr escaped W ^<i^k^' 
which could,n(«^be f^fift'cd ; nor c^'u fdh.uitOy which coiild not be forcfecii 
or prevented , ; the Keeper, and his Servants, for whom he Qiould anfwer^ 
cannot be ikio to be free ca cuIm : And albeit qu^vis cmU eitcufdt 4 fir/ntj 
'^jm^thereisnof^/tff, and thelnftancesadduceddp ioiilitatonlytothat 
pi^rpole^ it cannot be inAanced either at home or abroad, that Magiflrats 
atid; ta^i»ifsilj,»rferum under them, were found not t(>'be lyable tit ruhfidi- 
tfmj for dai^pag9. and inureft for the e&ape of Prifoners: ftodvec the 
i^i^ f^j^cl^^ loirce. the Petitioner : and that it may appearto be done xh6 
ttfai^ warnuu»bly, they ordained him and bis Servap^ to be dx^^^nineJ 
a>a^ermng.tl}eir Knowledge ot the iaid Elcape. . .' ; ' , 

,;$c^ot.th^. Lords were of the Opinion, That it w:as^to^o ptlrppic^ta 
^ainiacTbe Fs^tes th«n{elvcs ; and tho they had Charity Sot thtf. ^edtjo^ 
ner,Aat he was not confcious or acceffory to the faidcfcape,yet' that heahd, 
his Servants, for whom hefhould anfwer, could not be thought to be free of 
culf* and svesjttgfwx ; and that a was hard^fbr fecuri ng hifii from pr^udic^ 
tounfecure the People: and if fuch a preparative fhould be luftained,it Would 
be of dangerous Confequetice^nd not only a prejudice, but a difcouragment 
Id the Peopk, if Aft tr the eiitremity c^ Dili^^act and TiDuble , Prifoners for 
Dcfac,Or.upofi other accounts^jbouid efcape Aw/am^uponfuch pretcnces:And 
itw^rem^bred^hat upon the Occafioa of the Iadutgence,and JFavsur to 
£eepcars of Pc^dik in Edinh^h^ there had been of late diverfe Attempts 
and Eii^apcf-, and in this in{^t Year, one being takcQ for a High-way 
ilobber, and imprifoncd in Edia^rghf had etcaped witdiout any Cenfure 
or Punifhmmt of the Servants of tl)e Houie. f>^ fupr* Novrm^ 
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D. 501 



^s jEZpw. contra jTolbn HaU 
1/^. Novendfer 16 y^. 



1^ a Sufpenfioa of multiple poinding, at the inf^ahce df Mr • ^smies Ekis 
of Stdinhopmilm zg2dnfi John liUl znd the other Creditors of Miftrds 
Msfierton and againit the Creditors oi James Msfierton ; It was Fou1$d^ tltiit 
Miftrefe Mafttrtan the Relift, not being cenfirilied ExccutraCreditrix to 
her Husband; her Husbands Creditors are preferable as to any Goodsand 
Debts extant and.undifpofed of, which belonged to her Husband : In rc^ 
fpcft albeit the Right of the fime AVas eftablifhcd in th* petfon of the Exc^ 
tutrix, yet they did pertain to her as Executrix, and as having ^ Truft 
and Office ; And to the effcft the Teftament may be Execute ; and what 
is confirmed fhould be made forthcoming to all Psirties having Interaft ; 
and confequcntly td the Defanfts Creditors, and not her own : And the 
Eteclitrix haSnot an abfolute property in the Gtoods confirmed, bat calf 
^tttlified and for Adminiftration, andtotheefFcdforefaid. 

2. It was FounJiy That a Servant, for his Fies, is not pritiledged and 
iM'eferable to othct Creditors. 

^i Jdmei MafiertoM having granted a Bond for piyment of a confiderable 
Sum, after his Own and his Wifes deceafe, in cafe he fhould not have 
Children of his own Body ; b wis JlUdgedj Thit thd laid Bond, bein^ 
without an Onerous Came, andnotbc;ing eflettuat until after his deccafe^ 
as £iid is, and failzieing of Heirs of his Body ; was of the nature cf dc^^^ 
tio mortis cMufdj and could not affect the Relicts part : Wbereunto Ittvds 
AnfiPeredy that the faid Bond b^ing granted when he was in liege fouftk^ 
and had power as Dominus to Ai{i^\i of his Goods, or to grant Bonds 
which ftiight affect the fame; The Relia could have no Legitime, but' 
of the free Gear ; the faid Bond arid other Dcbb being iatisfied. 

Some of the Lords were of the Opinion, that the Bond fhould affect" 
the haiU Goods : But others thought that it ought to afi^t only the Dt^ 
iuncts part ; feing there is a Cbmmumon betwixt Husband and Wife ; and 
albeit the Husband is faid to be Dominusy and has full Adminilhtition of 
ttelame, fothat he may difpofe thereof, and grant Bonds for Onerous 
Caufes ; yet he cannot,in prejudice of the Communion and the Wifes^In-^ 
tttcflt forefaid, diffipate and give away the feme by fraudirient Donatt- 
onsy ofpurpofe to prejudge either the Relict or the Children of their Le- 
gitime : Buttt^point was thought fit to be heard and debated M^4t^ 
Jfntid. 



V. 303, 



Forbes of Colhden contra Rofs and others; 
26. November 1675. 



A Decreet, at the inftance of F<frbes ofCoBpden againft Reiert Ro/s and 
others, before the ConimiiTar of Rofs ; being ^ueftioned upoa 
that Ground, that the faid Commiffar had committed Iniquity in Repel- 
ling Relevant Declinatures ; whereofone was upon the account of his Ro» 
ktion to the Furfuer, being the Coramiliars Uncle: And an other was 
upon account of the nattire of the A^on, Alledged not to be confifl:orial ; 

'andthefubjedoftheFroceft^ thoit bad being proper otherwayes^ yet 
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being far above the Sum of 200 Afer/Jry,was fuch^as by the Regulation^ thfc 
CommifTar could not be Judge in : And likewayes in refpeft, that the 
Commiflar did aftumetohftnfeifa Power to modify a great Sum, extend- . 
ing to above 600Q. lib. for the Charges the Purfuer had been at iti prole* 
cuting a Plea by warrand of the Defenders, and wherein he ancf they 
were concerned ; And the faid Modification, was upon no other Proteti^ 
* on but the Purfiiers. Oath ; and that the modifying of fd krge a Sun\ did 
belong ex nobili officio to the tx)rds of Seffion privati'Ve. 

Some of the Lords were of the Opinion, That the Commiflar,notwith- 
ftanding of the Relation fwefaid, could not be declined ; feing there is nd 
ftatute that Judges may be declined upon that account : 'And by the Ad: 
bfParliament 2i2i /O 3^?» ^* H^^ i4* P^l<^ Anent^ the Declining $f tht 
Lords of Seffion ; There is no other Relation that can be a Ground of Decli*^ 
hator,but where the Judge is related to either of the Parties, as Father, Bro^ 
ther,or Son : And yet others were of the Opinion,that a Nevoy,being of fo 
near Relation, may and ought to be decliijed ; In refpeft by the Com- 
mon Law, pcrfons of that Relation are molt fufpcft ; and cannot be . 
Judges: And by the faid Law, a Judge may be declined upon any 
Ground that may decline a Witnefs ; and there is more reafon to decline 
Judges than Witnefles, feing there may be penury ofWitneffes, and 
they may be fo nece(rary,tho related to the Parties, that others Cannot bo 
Found : And the faid A£t of Parliament^ as all Acts-dFParliament, cfpe- 
cially fuch as are cofreftory Juris communis^ ought to be taken ftrietly ; 
and carjnot militate, but in the cafe therinintcnded and expreit : And 
the faid Act is upon fpccial conlidcrations, in Relation to the Lordsof Sef- 
fion, and particularly > of the JEn;iinent Integrity that, is prefumed^ and 
ought to be in the Supreme Judicatory. 

The L<?rtf(/, without entering upon the Debate of the faid other points, 
turned the Dcereet in a LybeL fivre/ jReporter. . Clerk* 

D. 304. Anderfon of Dowhill contra LoweSk 

, 2 J. November, i&j^. 

jlVISiamGib^^^ Law and EU^ 

^'^ zabethGihfon the Difponers Daughter, certain Aikers near GUfgow % 
which thereafter the faid Wtlliam Norvel did Difpone to Thomss Nor^vel his 
, Brother ; And by a Right from the laid Tfiomns thereafter did pertain to 
Anderfon ofDowhilL 

ButJobM Lowesy having tliereafter Marryed the faid fT/V/i^w 'Nervels 

'Relict Elifaheth Gibfon-^ and having^upon an Affignation to a Debt of the 

faid Wittidm Gibfon^ adjudged the faid H^dutms Right frqm his Appearand 

^Heir : Arid having purfued an Iiiiprobation and Fleduction pf Dowhills 

\Right-, and in fpecial of the forefaid Difpofition made by the feid WilliMm 

GAfon to the faid IVillidm Norvel ; Oojphillwzs forced to purfue forprov- 

•ine the Tenor of the faid pifpofition, which was put of the wav ; and 

whach he pretended to have been in the Hands of the faid ElizMeth Gib* 

/on ; arid to have been ^bftractcd ty the laid "John Lowes her fecond Hcs- 

band, intending to patch up the Right forefaid ; And thefe Adminicles 

bcin Ly belled, wzi, Thzt tht (zid EJizaieth Gibfon being purfued at the 

inftaftce of the faid Thomas Norvel before, the Court of Gl^gm^i for Exhi- 
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bition of that Difpofitioo ; the laid EHzdeth^ for obtaining a Sufpenfion of 
the Decreet of Exhibition recovered againft her, did con^n in the hands 
of Hewy Hope the faid Difpofition and other tVritcs ; and that thereafter 
thefaid Thomas Norvel^yypon the faid Difpofition, did obtain a Decreet w- 
nitionis QM$fs^ before the Baillies of GUfg<m \ In which the faid Difpofi- 
tion is inentioned as produced : And thereafter the faid Thomas did aifo 
chain an Adjudication of the laid Aikef s, wherein alfo the fame was pro- 
duced : And that ttere is an attefted double of the faid Difpofition, 
which is written by ^ames Gdlhraish Agent, and attefted by two famous 

Notars. 

The Lords admitted theSummonds to Probation ; And diverfe Wit- 
neffcs being Examined, and in fpecial the faid James GalbrMh* and thcfe 
who wire Servants to the Clerk of the Court of GUfgow^xhc time of the 
obbtining of the faid Decreets Ct^nitionis uufa^ Adjudication, and others ; 
After fxnich debate, before advifing, in pr^ftntU^ and amongfl: the Lords 
themfelves ; Some of the Lords were otOpinion, that purfuites,of the na- 
ture forefaid, oeing of fo great importance, and tending to make up a 
Right to Lands which may be of great Value jThe Adminicjes ought to be 
in Writeand moft pregnant ; and that in this cafe, tho there might be 
ground of prefumption, yet it cannot be faid, that there are clear Admi- 
nicles in Write; In fua far as the attefted double cannot be confidered as 
an Autheritick Write, and it wants a date : And as to the Decreet of 
Adjudication, tho it mention the produftioh of the Letters of Difpofidon, 
lyet it appears by the Depofitions of the Witneffes, and it was granted at 
theBarr, that the principal Difpofition was not produced, but only aa 
atteftpi Double, and needed not to be produced ; the Decreet cognisionis 
€Mf4 being fufficient to inftruft the Purfucrs' Title in the Adjudication : 
And as to the Decreet Cogmtioms caafSyiAtdX it is not a fufficient Adminicle, 
feingboth it and the Decreet of Adiudication,bearing the ProduGtion in 
the fame Terms, there might have been the fame miftake in the De- 
creet Ccgnkioms cdufa^ that is confeft to have been in the Adjudication^ 
wz.. Tteit the Attefted double being only produced, yet the Produftion 
is made to bear the Difpofition ; and there being fo (hort a time betwixt 
the t)ccttct Cognithniscauf a "which was the 13. February^ and the Adju- 
dication wtttch was on the 24. of the fame Moneth, it is to be prefumed 
that the attefted doubfe has been produced in both : And feing in fuch 
purfuits for proving of Tenors rei gefid Veritas ought to be prpven ; yet 
It does not appear^ by the Teftimoniesof any of the Witneffes, that they 
knew thit there was a Difpofition truely fubfcribcd by' the ^viWiUiMm 
' OAfon to the iaid William Norvel\ and a preteiided Difpofition might have 
been produced the time of the obtaining of the faid Decreets ; and might 
be truely doubled ; and yet beafelfe Write : And it were of a dange- 
rousconfcquencc, upon Inch pretences and Adminicles, to make up an 
Authentick Write, to have the force of a principal Difoofition as to all 
«flfe£ls; efpecially it being confidered, that even E^ttratts do not fatisfy 
in Improbations, riw out of the Rcgifters of Che hieheft Judicatories: h^ 
Tcafort that Parties concerned will be prejudged or the means and mdi- 
reft Articles of Improbation, arifmg upon the fight and production of 
principal Writes, by compareing Hand-Writes dnd Subfcriptions and 
others: And if Tenors, being made up, ftiould be of more force than 
' ' > ' ^ - • ]^- 
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Extrafts, there fhouW be the fame intbnvenient an<i hataitl to the 
J*eopIe ; and a Door (hould be opened to contrivances, if after Papfers are 
ppodoped 'n Judgement, they fliould be deftroyed oiF purpofe, and the 
Tenors of the feme ftodd be thereafter made up by a Decreet which 
ftiould fatisfy the Produdion in Improbationi. 

The Urds thought fit again to Re^:xaminc the faid Jam} Galbrdith " 
before they fliould proceed to Sentence ; VitU 1 5, . Fehruary 1676. inti* 
tqfdemi . 



I « » 



D. 505. Blak contra Kinhcb. 50. N&trmber iSyK\"' : 

1V4 R- George BUifyhtrng called in an Adjudication ki the inftaneg of 
iV| IQnloch oi GourAie^ as Superior of the Lands craved tb be Ad judg^ 
ed ;,did alledge that they could not be Adjudged, becaufe they did be-' 
long to hlin by a Difpofition and Refignatibn thereupon td. rtmAftentiam * 
It W4S Atif»md, Tlmt Adjudications are now in pkcc ot CbmprVfinsss \ 
and as fuch Debates were not competent igainft. Gompryfings thft timlof 
the deduceing of the fame, fo they ought not to be admitted again A Ad- 



.fc'rS:"^ '■ "°" ' :' "-' '"^^^ " nuprejUQice tb^tty; 

, The Ifds founds That there being dQCompcititi<i)fl.of Creditd^ gni 
no hazard of retardmg the Purfuers Diligence upon chat 4ccowk -the 
Defender being called might propone the idid Defence \ and budli fabif 
to be put to Trouble and Cliarges to appdar iii any other Procefe 'f§-Maik 
and Duties, or Removing ; EipeciaBy feitig he was coflteiiti that if the 
Purfuer had a ReduawiH as he pretended, of hisRight, Jthat ft ftbuid W 
^fcuftpr<^ndy ; andthohehadncyReduaion, that ^hat fee eb^ fer 
agamft his Right fliould be heard and difcuft by Way of Refely. * !»>vi 
Reponor. ; , , . .1 ' . . '<.., _.. _ 

X). 306:: Mr. f^tf/i/i, contra SitndiianJs, u Deeember 16^5. 

IN^ccaMjovementiOned 1 8. and 2 5. cUNwetuh: Vinfs. coqtra Stmdii 
ImAs. JFht Lords hiving Examined the Scrvanti; of the Tolbootfc anti 
Captam Mif/w« Wife, Fdundthzt Mr. ya»ff being free of any fufStiort 
of Fraud, or Knowledge and acccffibn to the. efcapc erf Gailtam A^tin , 



ot rraua, oriuiowiedge and acccflion totheefcape Gi Qa»tam M^Hh 9 
ought nottbbc Lyable to any hazard for the feme; * 

f 

D. 507/ Barclay contrsL Arbuthnet. 3. December 1675. 

ir^^^i!^ ?f>%,Ming produced w ttrmim a Relaxatibn anregiftratdy 
S<5*'I2'^"^ * Pcfcnce. Founded upon the Refcucaaon. It was Mei^ 
ltd bcfofre'tUe Lord of the Outer-houfe, that the Term oudit to be cirw 

4w5Sl;;4i^^?^'^? ^iT :*ftr^' ^^ i^«^ flOt becircum.' 
duced, fifrC0he]iad. produced the feid Paper, and ^t'^/^wiw* o^g fat » bo 

made, that the Lords might advife,. whether it proves or not. P 
-TheLords'fou^^^rhRt in fuchafr^ where. p^ihly a blank Paper,or 
t Paper ot an other nature than that whicli was to be produced* is Modu- 
ced t» ttrmno- the Judge may and ought to circumduce the Term - 
\i'heit It IS evident/ that fuch Papers are produced^ nottofetisfy, but to 
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delay and abufc the Judge; But in this cafe, feing it was found. That 
Collonel Edrcly had produced fufficiendy ddvi^oridmcaufd^ibtlm there 
may be fome ground of doubt and debate ; The Lards Found^ Tlmt it was 
competent only the time of tbeadvifmg. Gosfoard Reporter. 

D. 308. Lady Moufwel contra the Creditors of Moufwel. 

eod^ die. 

IN a Sufpenfion of multiple Poinding againft Jgf^es Rome Lady Mouf- 
mH and her Children, and Dcwglas of Dornick^ and the other Creditors 
ciMpu/mOy The faid Ladydefircd to be preferred for an Annualrent of 
tooo. merks ycsivly^ wherein (he Was infeft : // was Jnfwered by the Cre- 
ditprs, >:hat Ihe had Right only to an Annualrent of 800 »*^ri:/, yearly, hav- 
ing reftrifted hcrfelf to Soo. merks ^ by a ContraO: and Agreement be^ 
twixt her and her freinds ofMoufwell : Whereto If tvss Hepfycd , That 
the Rcftriftion was perfonal in favours of the Heir of Maufwelty and intuit 
tu of the Obligements contained in the faid Contraft ; that the Friends 
fliould underlie the Sums mentioned in the faid Contraft reffeHive which 
they had not done : And albeit It was Djiflyed , diat the Minute does 
bear a pofitive and abfoluie Reftriftion, and Renounciation of 200 merks^ 
and that there is no Provifion or Claufe irriunt in the Minute , that if the 
Obligements upon the other Contrafters were not fulfilled that the Reftri- 
ftion Ihoold be void ; Yet The Lords preferred her for the whole Annual* 
aent, Notwithftandingofthe Reftriftion fbrefaid: Which appears to 
be hard , Seing fome of the Creditors^ who did compete" with the Lady, 
were not Contrafters and obliged by the (aid Contraft ; And theforefajd 
Rellri£lion was not in favours of the Creditors who were obliged by the 
Ikid Cpritraft , but in favours of her Son the Heir ; And the benefite there- 
of doidi accrue to his Creditors who had compryfcd ; and does in^ etfeft 
redound to the advantage of the Heir and his Succeffors ; Seing the' Cre- 
ditors will be the more eafily fatisfied, the burden of the Ladits Liferent 
being reltriSed, as faid is: gnd the other Creditors, who had not fulfilled 
thpir Obligements, may be purfued for implement of the fame : And it 
is a great inconfeqilence, that becaufethev had not fulfilled their part, that 
therefore the Ladies part, which was fulfilled and execute, £bouId becc»nc 
void : and the pretence, that the Reftpiftion forefaid was cMufa dtta n$n 
fttuu is of no weight ; feing the c4»/# was the Obligcmcnt of the i 
tors, which they might be compelled to fulfil. Hatun Reporter, 

D. 309. 

A Bond being fufpended upon a Reafon of Compenfadon, w«.Thatd»e 
Sufpender had deburfed di verfe Sums(conform to an Accompt)for the 
Charger; and the (aid Reafon being referred to the Chargers Oath, and 
defcrted back aga'm to the Sufocnders Oath ; it was debated among the 
Lords, A quo tempore Compenfation fhould be fuftained ; whether firom 
the time of the dwurfements, or from the time thefarlie was liquidat and 
cleared by the Sufpenders Oath. And it was Founds That Compenfation 
fliould be fuftained from the time of the Deburfements : feing the laid Sums 
dien grew to be due. 

• Debts 



Cuninghame^ contra MazweL eod. die. 
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Debts being illiquid, either becaufe not conftitute by Write or Decreet; 
or becaufe they are riot due in Money but in Visual, or fuch like; which 
muft be liquidat, as to the Prices and Value, before there can be any exe- 
cution for the fame ; the Queftion may be of greater difficulty as to the laft, 
feing tomfenfAtio is fvlutioj and ifjojure ininuit ; whereas a Debt in Mo-^ 
ncy, cannot befaid to be payable, and far left to be payed in Visual, un- 
Icls the Creditor be content to be fatisfied that way. 

D. 510. DaUing contra McKenzie, 7 December 1675. 

A Woman is underftood to be prdpffiu negotiis domefiieis ; fo, that fof 
the Provifion of her Houfe, ftie may take from Flefhers and Baxters 
and others fuch Furnifhing as- is neceflary : and her Declaration and Oath, 
liiay be taken, and ought to be truf^ed as to the fame : and the Husband 
is prefumed not to know the particular Quantities : and thefe who do fur* 
nifh, are not oblidged to enqube , whether her Husband has given her 
Money fufficicnt to provide his Houfe, if fhe be a Perfon that is not inhi- 
bite :feing the Husband has a remedy, if he has any fufpition that £he may 
abufe and wrong him, and may inhibite her. GUndoick Reporter. 

D. 311. Sheriff of Ferth contra eoi die^ 

/T W4i Found, That the late Proclamadon, remitting Fines due up- 
on the contraveening of Penal Statutes, ought to be extended to Ryots 
and Fines, upon the committing of the feme before the faid Proclamationj 
dicPerfons being ther«dtcr ConviO: bctore the Sheriff. GUndoieh Re- 
porter. 

D. 311. Lord Arnifioun contra Tatrkk Murray ofDeuchar. 

8. DecenAer 1675. 

WHen ILands are pretended to be thirled to a Mill, the Heretor has 
good intereft to purfue an Improbation againft the Heretpr 
of the Mm, of all Rights and Writes, bearing exprelsconftitution of the 
{jdd Servitude ; But that General.t/i-s.That the Defender (hould produce all 
Writes,which may import Thirhge, ought not to be fuflained ; in refped 
there may bie Writes importing Thirlage confequentially, which the De- 
fender is not obliged to know,what the import of the feme may be; and 
it were hard, that upon pretence of fuch an Intcreft, the Defender £houl4 
make his Charter Cheft patent to the Purfuer : and the Purfuer hasa R^ 
incdy , if hp apprehend that the Defender may trouble him, upon pretence 
of Writes, which may import confequentially Thirlage, he may force 
tin to produce the feme, by indenting a negatory Aftion and Declara- 
tor oS Freedom. 

D. 313. luAix6.oiWamfray. eod,die. 

• 

THE Ad of Parliament againft Proteftions. -^dSeff. of His Majefiies %fi. 
Pari. Cdf. ^. giving Power to the Lords of Seflion, and Exche- 
quer, Privy Couiicil, and Juftice General, to grant Proteftions to per- 
tons fummonCd to appear before them ; is only to be underftood in that 

Q^qqqq cafe, 
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cafe, when they arc obliged to appear pcrfonally to give their Oaths, or to 
be Witneflcs ; and cannot appear by Procurators : And fuch Prote^ions 
ought not to be granted upon pretext,that Proccflcsot Compt and Reckon^ 
ing and others cannot be managed without their own prefence : And tht3 
was Found upon a Bill given in by Johnfieun of WamfrAj ; whereby he de* 
fired a Protection. 

And yet it is thotight, that in fome cafes, where it is evident that there 
isaneceflSty of the Defenders prefence to give Information in the point of 
Fa£t, eipecially in general Anions of Compt and Reckoning, Frote^tioAS 
ought to be granted^ 

D. 3 14. Veitch contra Hamilton. 9. December. 1675! 

A General Adion of G)mpt and Reckomng, at the inftance of Pupils and 
Minors Pojt tutelam & curstelamj againft their Tutors and Curators^ 
j$ not confiftorial and competent to be purfued before the Coinmiffars ; 
where the import of the Aclion exceeds the Sum and value to which tbo 
CommiiTars may be Judges : And the pretence,that there arc di verfc Ar- 
ticles, and none of them doth eiceed the (aid Sum is of 00 weight ; feing 
the Reply of articuUtus Libellus is only in the cafe,where the Debitor is pur- 
fued for diverfe Sums, which in effeft refolves in diverfc Actions ; Where-^ 
as dStio tuteU is but one general Action and upon one Ground, viz. The 
Defender is Lyable as Tutor and Curator, whatever and how n\any fo« 
ever the Articles of Intromiffion be: And upon the Ground fore&id, die 
purfuite before the Commiffars was Advocate. Newbyth Reporter. 

D. 315. The Creditors of James Maftertoun^ and of his 

Relict Alice Thine, eod, die. 

BY our Cuftom and the Cuftom of diverfe other Nations, tho there be 
a Communion betwixt a Husband and aWife as to Moveablesjyet the 
Husband dureing the Marriage has notonly Adminiftration, but is Do- 
minfis aBu ; and may difpofe of the fame, not only for Onerous Caufes, but 
by way of Donation ; and the Wife has only a Right and \nttrc& hdium^ 
which €xi0 in sBum after the Marriage is difTblved ; as to all the Move« 
afeJtes belonging to them, thetimeoftheDifrolution. 

And yet ifthe Husband difpofe of his Moveables in frduiem^ and of 
pwpofe to prejudge the Wife, and to evacuate her Legitime aiul part o? 
the Moveables ; aswasAlledged inthecafeinqucftion; the circumjRttii4 
ces being fuch as did evince the Husbands fraud and purpofe to fettle hitf 
Eftate upon his near Relations after his Death ; in prejudice erf the Wifttf 
biterefl: ; fuch Donations will not be fuftained. « 

The faid Jdmes MAJlertou^, having made a Difpofition in favours of hiii 
his Wife, with the burden of his Debts^ fo that his Creditors fhould noe 
be prejudged ; but that the faid Right Ihould be aflfefted with the fajd 
Debts; It was debated among the jL^r^, what the import fhould be 
of the faid Qaufe; . apd ifthe Creditors of the Husband had thereby a 
rpallntc^'ftin the Goods; or only apcrfonal Aftion againfl the Receiver 
of the Pifpofition : And it was thought, that the Goods being extant and 
uadifpofcd of; the Receiver of the Difpofition with the faid quality, was 
in thp Cafe of a Truflee or Executor : ' And tjic Creditors of the Husband 
' * com- 
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competing; upon their Diligence, to affect the fame with thcfebf the Wifejj 
would be preferable : But if they were difpofed of by the Wife, thb the 
price be pot employed for the u(e of the Creditors, tho they •be extant 
Ac HiJsbands Creditors has nolntereft in the fame; feingthe Wife was 
DtmiM and might fell the fame ; and Buyers finding her in poffeffion, 
are not concernoi to enquire what way (he ftiould employ the price, ^de 
iffrd 17. December 1675, ThomfoHtontX2L Eleis^ 

D. 316. Scot contTd, Kennjr!y. 10. December. iSf^i 

A Father, or any other perfon difponing his means, may qualify hii 
own Gift ; an<J in fpecial with that rrovifion, that it the perfons 
be Pnpils or Minors, the fame (hould be Adminiftrate by the perfons 
named in the faid Difpofition ; and yet thefe,in whofe favours the Difpo-' 
fition is made, may choofe Curators, who will have the Adminiftratioa 
of any other Eftate belonging to them 4^ But if they hi Tuber es their per* 
fons are free ; and neither of the faid Admkiiftrators can pretend to the 
keeping of them, quia curator datur rebus. 

D. 317. McKnei/h contra* Btyce and her Husbarid. 

eod. die. 

AWaiian being pinfued upon a Bond ; and having alledged, that it 
it uras Null, beca'ufe fhewiS'veJitd viro: The Reply, that flie 
Iproviied payment after her Husbands deceafe, tho the Sum 'wras only 
too Ub. Scots f mv&Fotttd not to be probable t^ Witnefles. GUodoieb 
Repercpf. V 

P, 31B. contra 16, Dec^w. 1675. 

^ H E horif foitmlt That a Merchant being m ufe to furnifli diverfe 
, -*• YfiV? i That a current accompt did not prefcrive; Tho fame were 
of Opinion^ that the AB pf Parliamenf bearing no di(tin^on4 the Arv * 
ticks pf Aa»ropt o^gbt to prefcrivc from their Rdpeftivt Dates ; Seing 
Othcrways the Aft o^ Paiiiaroent may be eluded, both in the cafe ^ 
Cwnp^ ajad Qtbcr cafes, which pfefcrive by the Act. Newy Reporter. 

D. 3 19. '[-. Wiljon contra Veans. 17. X>ecember. 1675. 

IT . wa^ foHfd^ Th^t a Woman keeping a Shop, and Traffiqueing as a 
Merchant with ^he knowledge of her Husband, he is Lyable for 
PelHis Cc^tiaicted by her, upon tne account ef her TraflTique, J^ioat 
iiifiitm4t fvrrtt Reporter. . 

p. 210/ Thomm contra Mr. J amis Eleh* eod. diet 

THri LorisJFouni, In the cafe ^f a Right of Moveables, graateciby 
a Husband to his Wife with the burden of his Debts, and a Provi- 
fion that they (hall be affected with the ^xo^t That the pr^^rty of the 
Goods is fettled in the perfon of the Wife j ii? that ihe may difpofe of the 
&ffle; Andthefe who acquire Right thereto are.AQt eQoc^rnpd to en- 
quire. 
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quire, whether the price be converted to the ufe and fatisfaction of Ae 
Creditors ; who wUl have ajperfonal Aaion a^inft the Wife : bo that Ihe 
will in ef&a be in thecafe of an Executor and Truftee : Butif the Goods fo 
affected be extant, the Creditors of the Husband will be preferable to the 
Wifes proper Creditors; her Right being, fiduciary (zs faid is; and to 
the ufe forefaid. PrdfentU. Vikfti^t <).Decmber 1675. The Creditors 
cif jMtes Mafiertoufu ^ 

D. 321. contra ^i. Decern. 16^$, 

A Father having made a Difpofition in fevours of his Son, referving his 
own Liferent, with power likcwayes to difpofe of what he had pro- 
vided ; did appoint certain Perfons as Curators, and to have Adminiftra- 
tion of what he had provided, dureing not only the Pupillarity, but the 
'. Minority of his Son i and neverthelels his Son, having chofen Curators 
after bis Pupillarity, there was a Competition betwixt the fiiid Curators, 
and the Perlon appointed by the Father to Adminiftratc. 

The Lords Found, That the Son, as to his Pcrfon, was not infotefidte 

of cither of the (aid competing Curators ; fcing Cvrttor m>n datur ferfon* 

fed rebus : and as to any other Eftate, belonging to the Minor, any other 

way than by the Provifion of his Father, the fame was to be governed by 

ie advice of the Curator, named and chofen by himfelf. 

But the I-«rds deinurred as to that Qucftion, viz, . Whether the Father 
might affea the Right granted by himfelf, with the Qualit)' and Provifi- 
on forefaid, that the Perfon named by him , fhould have adminiftradon 
of the Eftate difponed by him : And tome were of the Opinion, that thenc 
is a difference betwixt a Stranger and a Father ; in relpeit Strangers are 
not obliged to give ; and what they are pleafed to give, they may affect 
andqualifie their Right thereof fut modo, and with what Provifionst:hey 
think fit ; whereas a Father has a Duty lying upon him in nature, to pro- 
vide his Children ; and by the Law he may name Tutors to his Children; 
but after Pupillarity, he cannot put them under the power of Curators, 
without their own confent : and if this practice Ihould be allowed, there 
fhould hereafter be no election of Curators : They did alfo confider, that 
the Right granted by the Father, was in cffea doffdf/o mortis cauft, fcing 
the Father retained poffeflion, and a power torevock: And it fecmed; 
that as the Father could.not in Teftament make Curators, fo he could not 
do the fame by a Legacy, or any fuch Donation mortis cMft. 

D. 2 a a.' Mr. oiRae contra Dumbyth. 8 February 1676. 

IN a Spuilzie, at the Inftance of the Matter of Rse againft Dumiythy h 
WAS Jlledgedy The Purfute was prefcrived, becaufe not intented with- 
in 2. Years ; fo that it could not he fuftained to give the Purfuer Jurameit- 
turn in litem and violent Profits. It was Refljed for the Purfuer, That 
long within the. 3. Years, a purfute for Depredation had been intented, 
before the Jujtice ; Which being of a Higher Nature, and including Vir- 
tually, and in confequence, the conclufion of Reftitution and Profits, was 
a fumtient titerruption as to this purfute. , 

The Lords, notwithftanding Found, the purfute prefcrived. Newlyth 
Reporter. Mr. Thomas Hitjt Clerk. , 

P. 3 2 J. 
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JD. ^13. jtiiccarton Drummotid contrl 

^TTjTJE L^w'Ji K)/ir;?i, That a fpcciil Service iii in Annuilrcnt, doth givi 
-^ Right to Hefetable Bonds, and all other Herctable Eftate, whereup* 
on Infemnent djid not follow ; and includes a General Retour, as Homo 
doth include AninuUi. Nwhyth Reporter* Hdmilton Clerks 



P. 314.^ 



contra 



eod. die^ 



THE Lords Found^ That when Creditors did compear in Adjudicati^ 
ooSy tiot being called ; they ought to be admitted with that quality^ 
thatfince thecourle of the Adjudger is ftopt by their Compearance, tnci 
Adjudger ihall be in the iame cafe as to any Adjudication at their inibnce^^ 
as if both Adjudications were within year and day. 

^* 325; Colledge of Aberdeen contra ebd. die. 

• 

^HE Co\kdgto£ JienUeui having Right by Aft of Parliamcfit, t6 
•■■ the Vacant Stipends within the Bounds thereinmentioned ; piirfues 
fi)r a Vacant Stipend : the Bifhop of Ro/s compeared and alkdged ^ That 
the Kirk Vfas his Menfel Kirk, fo that there could be no Vacant Stipend. 

The Lords Fotmd, That t^ie Colledge ftould have Right to any Stipend 
that belonged to the former Minifiers, either modified to them, or of which 
they have been in Foffeffion : and dot it was confiftent, that the Kirk 
jQbould be Menial, Imd yet the Minifter ihoulAave a Stipend, and than 
the furfuers jQbould have Right thereto , being vacant. Craigte Report 
ter* ... 



D. 316. 



coiltr^l 



9. February id) 6* 



IN aSufpenfion, a Reafon of Cbmpenfadon is ly belled, vint. That the 
Chai^er was debitor to the Siifpendcr upon account of a Frai^ht ; aikl 
-it was oiered to be proven by thtChargers Oath, diat he was fo Debitor ; 
Slid by Witneffes what the Fraught extended ta 
' The Loris. Foutfd the Letters orderly proceeded ; and that CompezFo 
iation was de liqiiidom Uquiditntf and not ir //jr««^:MM/0 by WitneiieSir 



p. 3^7 



contra 



fdX die. 
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fuer was to loole^ in cafe the Defender fhould not be married* 

The Lords fuftainfed the Purfute : Tho tome of their Number were of 
theppinioii, that ^/>/£0/>«^/«i/^<e,of the Nature ibrelaid, oughtitottobo 
aUbwed. Strufhurd Reported 

D. 328. Sir Patrick Nisbet contra Hamilton, eod. die* 

■ ■ ■ . ■ ' ■ . ' ... .. 

AFter the Lands of a Debitor wexe denourtcedto be conttpryfed; a trd* 
lumar Riglit was granted by bim,Qf an Annualmit outof tbefaiaea 
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Lands, for an Onerous Caufc ; whcrcujpon the Annualrcnter was infeft by 
a publick Infeftment, before any Infettmcnt upon the Comprifkig : and 
there being upon the fbreiaid Rights a Competition betwixt the Cobh 
prifer and me Annualrentcr : h wss AtUdgei^ That* after the Lands were 
denounced,the Debitor could not give a voluntar Right of the iame beixig 
litigious, and afieded with the Denounciation : And od the other par^tf 
was debated, that the Debitor, not being inhibite, might give a voluntar 
Right for an Onerous Caufe> and the firft confummate Right ought to be 
pr^rred. 

The Larisy In refpeftit wis pretended there were contrary Decifioii% 
Thof^^fj not to give Aniwer, undi tliefe Ihiiild be coofidered. 

p. gi^. Tark contra Ryfly* eod. Me. 

A Tennent having fold Nine Score of Sheep, and the &nen being ca^- 
^ rytd off chs Roum where he was Tennent; the JS^Asr of the <kouod^ 
by Warrand of the Sheriff, as having therein die Right and Intereft of a 
ttcice Hypodieck, did i^ife upon tlie fame. 

7!6e Lards FmumI, That neither the Mafler nor tfaeSieri^ "without citing 
the Partie, could feiie upon the laid Goods, not being v^on tfae M^fteis 
Qround; nor give Warnnd «o dnt purpolB: Andyttfeuig t^jeoistmih 
juietif^ * ffUiOy they reftricMd die Pmute to wromoos Intcamffion ; 
and allowedtothe Mtfterhs DdeDoefoRc«enMnonbB<3oo(U)ncitilh« 
&a«ldhe payedofhisl^Oiity. ' liwAyth Jlq^QotBr. iimu/fmCk^ 

p. iio, ^ cotatm mL i&e* 

TH E Right of a Wadfet bemg comprifed^ the Cnnprifer didteqiure 
for the SwBH doe upon the Wadf<ft ; and purfued the Reprcfoiitatives 
of the Debitor : It was JBed^ed, for the Defender, That he could not pay 
^Motley, onfefi tkc Piirner ilmold putthe Defender m PoiTeflioQdF 
Ifae Lands: Ji mss jMfwered^ ThatdiePlniiBr not having pofleffioa hint* 
ifeii^ andhlivtiigioGMtlKWadfix by Reqmfition, hetnildnoc fntthe 
Defender in pofleffion : ^uid the JDtfender might lavecafcea pofledioii iwf 
litiiwnRignt: aad it «qseiiau^ tzkat lie was GOflteat to rmounoe the 
Wad&t^ eipetfa% Mv% neither tho f wiuer nm* iiis AodioriiaddDiieiiiy 
Deed to put the Defenders in worfe cafe as to Fofleffion ; aad the Foffeffioa 
wastpprehcMled and ftill continued by^A Anterior Compryfer : and the 
Purfuer had obtained a Declarator^ding the {aidCompryung to be fatisi^-' 
lad'jand cxtina, fo that the Deffendct^ might eafily recover Pofleffion. • 
^ ^httarJts notwttbftanding foanddie Atledgeance iLekvant^ and that 
ihe'Pnrfncrs Ihotrid putthe Drfendere in poffe 

i). 5^i. <srrfl«f contray Barclay. 10. February i^y6. 
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IN a purfute upon a Paffive Tide of Behaving ; It ^m JHetkti, dot 
beforo intention of the caufe the Defender had gotten a Gift of the De? 
funfts-Eftihcat.^ • • . - 

• The Lords f Upon Debate amonsfi themfelyes^ Fouadf that albdt the 
•<Siftwas'not:dBc]afed, yetitpurgodihe Defenders vitkws Introaniffion ; 
teing before die basntkm of die Caufe ; anddiat dseDofeadcrMviogthc 
C&atKtt in his hands, needed not aDedaratoc 
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ThJsfeemed haixl to foineof tbe LcrAs^ In reffie£): by our Cuftom there 
.beiqg tvi^o wayes ddemmU hsreditatemy n/iz. dther by a Service or by In^ 
tromii^n was the Defunfts Goods diat were in bis poffeflion : The Ap^ 
i)earand Heir, by medling with the GooAsjgifit/i pn> h^rede ; And fo by 
!nis ^oeromiiEon having declared his intiQitioii aife *<ully as if he were 
/Served Heir ^ femi kmres cannot Ceafe to be Heif ; there being Jus fuafi^ 
turn to the Creditors as to a Paflive Title s^ainft him. - 2. Tlie pretence^ 
that the Defender is in the (atne cafe, as ifthere were an Executor con^ 
firmed bdfare the intenoon of the Caufe, is of no weight ; Seing tihe De^ 
fence upon the confirmation is fufiained ; becaufe there is a perlon againil 
whom the Creditors may have Aftion, which is not in the Cafe cf a Do^ 
tmxx. 5. A Donator has no Right Without a ecneral Declaratory And 
tho, when the Donatorhas the Goods in hi^ hand, there n?edsnotafpeciai 
Declarator ; yw, for declaring his Kipht^thcrc muft be a general t)oe/ 4; 
As to that pretence, that the Defender cannot be Lyable as lotromettec 
with the Defunfts Goods, becaufe they bplong to the Fisk and not to 
bim ; <^i5 Anf^fml^ That the Goods being in tne potfcflion of the De-i 
fimft ; the Appearand Heir thereafter medicingwitnthe fame^^ i^ Aiit^ 
and the Creditors ought notto be put to debate, being heisin Pa&Ifion: 
And if a perlon Ihould be ferved fpedal Heir to the Dcfuhft, tho the De^ 
fimcts Right were reduced and the Hzredius could be inams as to tb« 
keoefiit, yet the Heir would be ftiU Lyable. Mn Thamss H^ Qerk. 

X). ^^a* aMi?^«7 contra M<:mUan. ebdi diei^ 



A Purfute being intented againft the Wife as univerial Intr(»hbtter tO 
^^ a Defunct, and her Husband /r# merefft^ and the Wife havinj 
deceafed : It was Fwnd^ that the Husband ihoukl not Lyabh^ vnli^L 
Irwfere proven, that he had Intromifiion with the %ne Goods; upon 
die Intc!(XiudSon with which the fortner purfute wa^ intented againii faif 
Wife. • .^ **^ 

This was not without4ifficulty: And upon debate amongft ^hc Loris^ 
tho it was not the prefent cafe, yc* the Lords enclined to be of the Opi^ 
tiion, that the Husband, having gotten a Tocher AdfufiimndA oner a Ma^ 
trimoniji If the Wife had any other Eftate, whereunto the Husband 
had Right 3fivr^Afi«n>/, he Ihould Lyable m fuMtmm UcufUtmi, Ntv^ 
Reporter. Roknt Hamilton Clerk. 

« ft 

D. ^ ^ ^ < Akzartder Abernethie contrai Arthur ForUfi 

eod, die, 

THE Lord! Saltoun having given a Bond of 26000 Meris id Jlexm^ 
ider Ahttmahie^ Upon account of his Service, and of the ServslK 
done bv lpas}itc^tt James Jbern^hie: Thereafter the £dd Lord Sd^ 
ttmn dia grant a Bond, making mention that theLau^s iX AuthimiiMbbo^ 
longed to him and his ' Authoi^^ and that the faid Alexander had beea 
inftrumentai to obtain a Reduction of the Rights of the E&sxt<^ SaUm^ 
totfaebehtx)fof the faid Lord Saltqn ; and there&re obligeiiig/fiiy Lord 
&i&;^*»toInfeft hitfi in the faid Lands. 

' • The Lords f(?«r;ri<j^ That the faid Bond, being after the former and for 

tte Oiu&s forcfaid, and having no Relation to the faid former Bond of 

' 20000 
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2O00O Merks^ that it ihould be in fatisfactipn of the fame; Could not be iii^^ . 
terpret to be in (atisfaction thereof: And the Brockard Deiifar noM frsfu^^ 
mitur donate does not militate in this Cafe ; Seing the Lord Sdton was 
in a cafKicity to give both the faid Bonds, by way of Donation : and the 
queftion was not betwixt the faid AlexMnder and the Creditor, ^ut be- 
twixt another perfon to whom thereafter he had gratuitoufly Difponed 
his Eftate. In frafentia. 

D. 554. , Gibfon contra Fife. 1 2. Fehruary 1676^ 

AWoman having^lcnt ido Merks^ upon a Blank Bond; and the fame 
being loft : The Debitor was purfued for payment of the fiiid Sum; 
and did confefi that he had truly borrowed the Money^ and granted^ die 
Bond Bknk ; and he was willing to pay the lame, being fecured againft 
any purfute, at the inftance of any perton, who might have found the (kid 
Bond, and filled up his own name therein. 

The Lards thought the cafe to be of great difficulty and import, as to 
die preparanve ; that pra^ice of grantmg Blank Bonds having become 
too rrequent : And refolved, in tms cafe, to uke all pollibic Tryal by the 
I>ebitors Oath^ and otherwayes, of the date and Writers Name and die 
Witnefles in the faid Bond : And thereafter to ordain the Debitor «> pay 
upon furety, that the Purfuer &ould relieve him of any Bond that 
ihould be found of that date and Sum ; and writen and Subfcribed by 
the Writer and Witnefles that fhould befound to have beenio die (aid 
Bond. Gibfon Ottk. 

D. 3 3 5- Anderfon contra Lowes, 1 5. February 16 j6. ^ 

TP HE Lords, in the cafe abovementioned Andtrfon contra Loms 27J 
-■► ' November 1675. Found the Tenor of the .Write diereinfpecifiod 
proven by the Adminicles thereinmentioned. In fr^entU. 



D. 336. 



• ft 

Marjhal contra Fwref[ and her Husband* 

eod. die. 



IN a purfute at the inftance of a Minor againft his Tutrix : ThePur- 
fuer having referred to the Tutrix Oath, that fbe had intrometted with 
diverfe particulars bclonginfi; to him : The Husband of the Tutrix Al- 
Icdged, that flic could not declare in his prejudice : If was Replyed^ That, 
the Puffuer having an A£lion and Jus qu^fttum competent to him againft 
his Tutrix, he could not be in worfe cafe as to modumjrobdndiy by the Tu- 
trix her fuplerinduccing a Husband : And that the Intromiffion of a Re- 
lid,aiter her Husbands deceafe,being fudi as to Mopey> Bonds,^ and many 
odier particulars^as could not be known to any perfon, ^t to her fclf ; 
nor proven, but by her own Oath ; It were hard,,chat the Minor ftx)ul(J 
be prejudged of his Probation by her own Deed : And the Husband is 
not in the cafe where a Debt is only to be conftitute by the Wifes Oath ; 
fcing the Ground of the Debt is conftitute by Write, wz. By the Nomi* 
nadon or Letter or Tutory : And when there is a purfute againft any per- 
fon, that Perfon cannot by an Aflignation prejudge his Creditor of his 
Probation by bath ^ and the Minor is more priviledged; feingby the 

Com** 



'-■'''" - ' ' ■• ..-^ 



I 

I 

I 
I 



of Council and Sefmn i6t 

, ■ o ^ . 

Common Law Minors liave a taeite hyfotheck of their Tutors Eftate \ 
an<J by our Law they ought to be favoured, Jit Icaft fo fat as it fliould not 
be in the power of the Tutrix to rUine thtm, by eOnvoleiiag ati. fecundas 
nuptids ante redditus ratioHes. ' . . , . . 

' The LorJLs thought the cafe confid«rable : And Ordained the Tutrix to 
.declare; Keferving to themfelves, to confider what hAi Declaration fliould 
import. lotfet Reporter. Gibfon Clerk. 

"D, 537, E. of Damfermling contra the Earl of CdUmddt: 

16 February 1676. 

TH E Earl oF Damfermlin^, having Right by Affignatiori , to th(! 
Obligetnents. contained in the Contract of Marriage, betwixt the 
'deceaff Earl of CalUnier and his Grand-mother ; in fwa far as tht fame is 
in favours of the faid Lady : purfu^d the faid Eart of C lender for Imple- 
ment of tbe faid Obligelnfents ; and the Lord Almond^ no^ Earl of CoBefp- 
^/ jas having gotten a Right to the faid Earl o^Cdenderh Eftate, with 
the burden of his Debts : • and the faid Earl in the interim having decedf- 
cd, did infift againft this Earl of Callender : For whom It was Mqdgedy 
That the Procefs ought to b^ transferred againft fome feprelentirlg the laid 
JEM\(£CdIlender^ asHeir of Line, or otherways: And thothe Purfucrg 
Procurators declared, they irtfifted only againft Callender for a Declarator^ 
that the Eftate difponed to him fliould beaflfcQ:ed with the forefaid^Obligc- 
irient : I^ n^ds urged for, C attend' r, That the f^d Earl^S' Heirs ought to l)c 
called; Seing the Declarator, againft him being a fmgular Succeffor^ tha^t 
his X^nds .fliould be affefted, was only a fubfidiarie Conclufion, and could 
not* be fuftained before the Debt was cojaftitute: and the Debt could not 
'be conftitute, urilefs the pretended Debitor , or fome reprefcnting hini, 
y/tvc called. ' . 

The Lords notwithftanding Fc^//;?i Procefs; and that there were ho ne^- 
cefiity of calling or transferring againft the Heirs of the Debitor. A&ac 
Sfnclar. Bernie and others, alteri. Lockheart* Monro Clerk. Jn Prsfeth 

D. 3 3 8 . Do^or Borthuick coritra the Earl of, Ctawfurdt 

eod. die. >' ; . , " . , . . 

TtiE. fi^rl of Citauford^ having borrowed 8600 m^ks from tte M(>i 
ther and Grand^itiother, and two of their Children, fdr them- 
felves and in iiame and. behalf of their faid Children; he is obliged by 
his Bond to infeft the faid Mother an;d Grand-mothfer in Liferent and the 
-&id Children in Fie in an. AnnualrciitxJDr of icMain Lands ; but by a 
mifbke,thePrecept of Seafin,contained in the Bond,is In favours Only ot thfc 
Mother and Grand-mother, and for. infcfting them as Fiars of the faid An* 
nualferit,and accordingly they are infeft ; And yet thereafter the faid Mo- 
riier and Grand-mother ackriowlcdgingi, that the faid Infeftment was {a 
taken upon, miftakci, did by a Difpofitioa, bearing the' Narrative forefaid, 
difpone the Fee in favours of the laid Children : andthei'e was a Purfute 
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inodicr,bemg only lifrcntcrs, could not refign the Fee, which they had 
not : and if «» Purfuers made ufc of their Right fixxn theni,the Defenders 
ought to be aflbilricd ; becaufe the Mother and Grand-mother, by a Tnuif- 
jiaion betwixt the laid Earl of Cnmfurd and them, had accepted the time 
of die E/^lijbes , a parcel cf Lands in fatis&dion of the laid Debt. 

The Lords FouiU , notwithftanding of the {aid Alledgance , that tb<i 
Purfuers oimht to have proceis for poinding the Ground ; In refpe£b the 
Mother and Grand-momcr had if /k^o the Fie in their perfon upon the 
ikid Precept and Seafin : And the fiime being given imdtbttejts iaid is,thqr 
m^t have been compelled to denude themtelves thereof: and therefonre 
might voluntarly, and accordingly did denude themfelves thereof, and the 
£ddTran&dion could not prejudge them, feingthey derived thdr Right 
from the laid Perfons ejudifeste^ in refped of their Intereft and Error fbre- 
&id ; and they ought nave been compelled to give the fiune : and the Es^ 
i£Cr4afuri;ff9S not in io/Mfide to contra6: with them ; Seing by the Bond 
granted by himfeU^ they were only Fiars, and the other but Liferentos. 
AGtxx Loekhsrt anl Buttuty alteri {iunitighiun and Suiuton* Clerk 

tH frdfnttU. ' 

D. 259. Doff or Hay contra Alexander, ly.Febr. 1676. 

DOd»r Htjf hisdfe, 28 Jtuut»y iS-j^.fufrs^ refumed and taken 
toconfideration this day ; And dno fome of the Lords confidered,thac 
it vns hard to canvel Certifications in Purfutes of Improbation after a long 
Dependence, and diverfe Terms^ven to produce, and delays of Extra- 
fling, after Circumdudion of the laid Terms ; and that fuch Cerdficatioos 
are not only the great Surety of thefe who obtain tl^ &me, but of thefe 
who obtain R^nt fix)m them, conceiving themfelVes to be fecured widi 
fuch Ortifications : Yet the Frefident, and others of the Lords enclined 
to fepone Mexdnder ^ainft the CerdficatiOb, the Writes beiiig produced ; 
dio it was urged, thatoefide the Security.and Intereft of People, as faidi^, 
it was to be conudered, that in'thisCale, there were Ad vantages preten- 
ded to on both hands, vixn. by Alexander of an expired Compry fing; and 
by the Dodor of the laid Cotiftcation : and that Jlexs/uler and his Aii- 
thors, by vertue of their Compry (ing, had been many years in PofTeffion; 
tho there was probability the Compryfing was fatisf) ed ; and it ieemed to 
be equitable that the Do^m: {hould have a Decreet of Removing ; and 
ifaould give a Reveriion to AUxsndery limited to fuch a time as the Lends 
ibould find juft, upon payment of what (hould be refting and unfatisfied 
by his and his Authors IntromifiEbn, if there there were any part of the 
Debt yet refting : But this Point was not decided, the Lords having re- 
commended to fome of their Number, to endeavour an Accommodadoa 
the Parties. 



D. g/|.o. Abercrombie contra Kthsfon and Umngtm. 

eod. die, 

ATaverner, after (he had removed fixxn her Mafters Service, and 
was Marrycd,' was purfued to Compt and Reckon for Ale and 
Wine wtuch the Puriuer offered to prove was layed in in his Cellars. 

The Lords Found, That the Purfuer ought to Lybel and prove that 
d» Debt was yet Refting : Seing it wasto be pretiuncd, that Ser- 
vants 
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vants rf that quality did Cbinpt Weekly with their Mafteii ; and the Pur- 
fuer would not have fu£kred the Defender to go out from his Service be>^ 
fore nie had Cotnptedand made payment : And it appeared, that there 
had been former DecifKMiS to that purpofe. Lord Juftice Clerk Reporter; 

D. 34.1 . Dandafs contra Turnbul and other Creditors to 

Whitehead oi fork. end. die. 

IN a OMxipetition, betwixt ah Infi^tment of Annualrent and a jJoOenc^ 
Infefbnent upon a Cdmpryfing ; the Lords enclined tb find, that tw 
Infeftsnent of Annuakent was made publick by a purfute of poinding th< 
Ground before die Infcftment upon the Compryfing : But, fome of the 
Lords not being clear, the cafe was not decided. G^ori Reporter; 

D. 34^. Wttuch contra Jamifin. eod. die» 

DOftor Bdfur, being to go out 6f the Cbuntry did Difpone a Right of 
Lands and of an Annualrent to Mr. ^obfr Smith his near Relation ; 
upon a Backbond. granted by the (kid Mr. jfw6«, bearing that the &id 
Right was granted partly inTruft, and partly for furety to the laid Mr; 
Johfi for Sums due for the time to him by Boa^r j and of futh Sums as Smitii 
fliould advance to ^^) or his Creditors : And that the laid Right 
fliould be Redeemable by Bottst or his Sifter, if ihe ihould furvive him^ 
bypaymcntoftheforefeidSums. . ' •>; 

Thereafter the Dodor did ^rant a Bond of 5000 Merks to the fidd Afr; 
Jofm Smithy b^ng no Relation astptbefaid iurer^: Aod bearing, as td 
the conception, a fimple Moveable Bond to the laid Mr.JohnhtsBsixi 
and Executors : And after the laid Mx,J(^tt Smiths decealb, there hoi 
Ing a Competition betwixt Doftor Jtmifii his Heir and the Executor; 
as to the laid Sum of 5000. Merks : And the qqeltion being, whether it 
0K)uldbe thought to be H6retable, in refpeo: of the laid furety- } or 
Moveable, In rcfpe^oftheconceptioaofuie laid Bond. 

The Lords did confider the cafe as of great momeht, a$ tp tbe cdnie^ 
ttuence and Intereft of the People ; and upon debate at the Ban* iufr^ftsh, 
ti^ and among ^einlelves, they cainetothefeRefolutions ; w«. That it 
was confiftent, that a Sum Ihoukl be Moveable, and yet diat it Iboutd be 
fecured by an Hereuble Surede, as in the cafe of bygone Annualrentil 
dueupon Infeftments of Annualrent ; and ofbvgone Feu-duties or Taxa- 
tions ; thcfetoe being unqueftionably Moveable exfus ruaurt ; And yet 
tiierc being a real furcty ft>r the fame, and a real Attion for poinding the 
Ground even competent to Executors : And likews^es in the eafe of 
Wadfets Joofed by Requifition, and bearing a provifion, that, notwith- 
ftanding of Requifition, the real Right {hould ftand unprejudged untU 
paynieoi; ; i* which cafe the Sum would be Movable, tho ftill fecured by 
fnfeftmeat. 2. That, as to thefe qualities of Moveable orHeretable, itf 
relation to die Intereft of Succeffion and Queftion betwixt Heks and Exe- 
cutors, the dcfign of the Creditor d'^/»«^, was to be confidered princi- 
pally : And if Debts, either by the conception, were Heretslble Jif initio^ 
oran Hcretable furety taken therdifter for Moveable Debt^ as a Wadfet 
it Compi^ftng i It was to be prefumed, that the Creditor intended 
to alter the quality of the Sums^ and that diey (hoOkl belong tahls He^ r 

but 
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but ifCreditorsfliouldtakcanHcretal^lc furety, without anv intentioa 

to alter the quality of the Debt, or'that the fame (hould ly as benumfiabu^ 

7f andfixt) the Debt continues ftill Moveable: ^As v. gi If a Creditor, 

* having ^pne exa£l Diligence, fliould take a Gift of Liferent Efcheat, or 
^eccgnition, upon a Back-bond, that he fhould be fatisfied in the firft 
place of his Debt : Or if in a Sufpenfioh^a Difpofition of the Debitors Eftate 

* Ihould be confined, becaufe he cannot find Caution : Or in the cafe of 
Bonorumsy a Difpofition of an Heretable Eftate fhould be made in &vours 
of his Creditors : Or if a Debitor (hould Difpone his Eftate in favours 
of a confident perfOn with the burden of his Debts: In thefe and the 
like Cafes, Becaufe the Creditor does not intend, that his Money fliould 
ly as an Heretable Debt, but upon the contrary has done, and is about to 
doe all poffible Diligence, . for recovery of the fame, the Debt continues 
ftill Movable, notwithftandingofthefaidacceflbryand extrinfick furety. 
3 . Bonds, being taken after a general Surety in the Terms forefaid, fof 
Debts to be advaticed,may be Moveable; notwithftanding of fuch Sure* 

, ty, if it appear that the Creditor intended it fliould be fuch : As if fuch 
(upcrvcnient Bonds fhould be taken to Executors,N Excluding Heirs : E- 
fpeeially when fuch general Sureties, for Sums as arc to be after*^^ 
advanced, are not difpofitivc, but by way of Provifion containing 
Back-bonds, and not ofthe Right it felf, 'viz. That the R^eiver of the 
Right fhould not be lyable to denude, until he get payment of the Sums 
that fhould be due to him at any time thereafter ; In which cafe it appears, 
that he has not apofitive Right, and Surety for. the faid Sum, but anln- 
tcreft aiid exception of Retention. 

The L$ris\i\ cnd^ IntheforefaidCaufe, Found that the faid Bond of 
.. 5000 M. In fua hv as it fhould be made appear, to be made up of the Sum 
mentioned in the Back-bond, that was due to Smtth at that time, fhould 
belong to the Heir an as Herecable Sum ; In refpeft,ii^ imtioyiht faid Sure- 
ty was granted for the fame : But^ as to the refidue of the faid Sums, it 
fliould belong to the Executory as Moveable ; Seing the Defunft had 
cxpreft lus Intention that it fhould be fuch, by the taking the BOnd, iii 
the formi and conception of a Moveable Bond. Cuni/tghdnte and JUncjud 
for tVdOfhy alteri Lockhegrt and Aikkcnzie. Mr. Thomas IrLy Clerkr 
in fTdfentU^ 

D. 54.5. Ogilvie contT^ Buckie, al, t^ebruary. i6j6. 

IMprobation being proponed againft a Difchargc, after the fame bad 
been queftioned asNuU, becaufe it wanted xm Writers Name, at 
leaft he was not defigned. 

The Lords Found The faid Write Null and net probative nnlefs the 
Purfuer fhould condefcend upon a Writer Living ; at leaft, if he were 
bead,fliould produce Writes writen or fubfcribed by him, to the ef{e£t 
the Purfaers may thereupon have the means of indirefk probation entifer; 
AQtQt.MckenzJezkcr.T/iirs.. 

« ♦ 

D. 344.. Eat shine contra RynoUs, eod. dfe. 

THE Lords fuftained a Declarator, at the Inihnceof a Creditor, to 
hear an<!t fee it Fouitd, That certain Sums provided by a Fath^ to 
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his ChikJrcn, after th* coAtraQing of the Debt, ftbuTd be ly able and fub* 
jcft to ExccutioB for their Debt : and that they fboi^ld be lyable-^thcm* 
felves M quMtum lucrdti^ tho there was not a Reduction intentcd of the 
laid Rights upon the Aft of Parliament -i6i I. which the Lords Werfe mo^ 
ved to do, not only becaufc they thought, that the (aid Declarator is a Re- 
dtifbion upon the matter, /biit the rather that the SumtnbndsWet-e offered 
to be proven by the Defchders own Oaths : and in effeft, as to thtf mofi 
of the Slims, they were not a Subjeft of Rcduiftion ; ffeihg the Debts were 
not all affigiicd to the Children ; but the Bonds being blank in the Cre-i 
ditors Name, the Faflicr bad filled them up in the Name of the Childrent 
and as tofuch as were aflSgftaJ,fot the moft part, they were renewed iil 
the Nariie of the Children ; the former Bonds oeing given back, with Af-* 
fignations to the lame. Newbyth Reporteri , . , 

D. 34.5. Hilton contra L. Chynes. a/^, February 1676* 

np HE Lady Cheynes being infeft in an Annuali^ht, upon a Right ^ri- 
^ ted by her Husband : Her Seafin was queftiohed upon thefe Grou nds: 
5. That it Wsls Null, iii fua far as the Baillie arid the Aftorney in thd 
Seafin were one Perfoo, who could not both give and take the Seafin* 
And 2* The PrOvifioii was during Marriage, and aftdr the Creditoi^ 
that did compcat, his Debt ; and tho it could be fuftained, where there wai 
no Contraft'of Marriage , for a competent Provifipn ; yet it could ribt bd 
fufhuned for the whole Annuahrcnt, being exorbitantj her Husbands E^ 
Aateand Debt being confidered. 

The L^ds^ In refpoft, it did appear eV'idehtly, thiit it^as a mifia^e of 
the Notar, that the Seafin did bear the fame Perfon to be both Baillie and 
Actorney, in theClaufe of Jraditioa ', And feing by the firft part of th« 
Seafin, it was clear, that there was a diftind Actbrnev, who did prcfenC 
the Seafin to the Baillie ; Did therefore encline tofunain the $eafin.: hm 
before Anfwer to that Point, they ordained the Parties to be hcarjd upon 
the faid other AUedgance : and the Reli£t to condefcend upon her To^er 
and the Rent of the Mate : and the Creditor upon the Burdens. ! Nm* 

fyb Kcponcc. * . :| ;/ 
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Johnson c6ntra Cutten, i'odl die. 



Tack, beiite granted by a Husband to another Perfon, to the bfehoof' 
of his Wifc ; to begin at the firfl: Term after the Husbands deceafe J 
-was not fuftained againft a fingular Succefibr : bccaufe the faid Tack was 
but a Perfenal Right, not being cled with Foffeffion i and the entry wai 
cpilferred m tephpus inieiitum^ to begin after the Husband was denuded* 
GUndoick Reporter. Monro Clerki 

^' 347- J^ftM Contra Orchofdtoutt, eod. diei » ■ 

IN a Purfute upon a Bond of Corroboration, It was JSedged, That did 
*' Fiindj»al Bbod ought to be produced ; which was re()clled» in r^pcflt, 
the maxim mt creditttr referetuiy mfi conftet de reUtOy holds only in the 
Cafe, wberethere is only a naked Relation to a Writd, and not wbea 
the Write that relates tiiececo doth proceed to an Obligethent therwipon^ 
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and k is not only Relative but Difpofitive. Gleitiokk Acnomr. Rsbert 

" " Clcrfc - 



D. gi^8. Burnet ccmtra Swan, eod. die, 

• A Seafin within Burgh being gueftioned, bedaufe it was not found in 
** the Books, was fuftaincd ; In rclbca of the Aft of Parliament, ex- 
ccpting fuch Seafms fixMn neccflity of Reeiftration ; it being to be pre- 
fumed, that the Clerks do not £iiU to regiftrate the fame j and if they do 
iK>t book them, it oi^ht to be impuba to tbem^ and not to the Party. 



I 
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Jtntia. 

25. 349. contra eod. die, 

Pucfute againft a Minor, It mu JSeJgedf Qaod non tenetur fLui- 
V, becauie Minor : Whereupcni there did artfe two Queftions, viz, 
I* Whether the faid exception, being a Dilator, ought co be verified 
htftMter : As to which, b vnu FomiuL by the Lords, 'i^t Minmty, be> 
ing in Faft, could not be verified inftsnter^ 2. It being replyed. That 
the Defender was Mak)^ which was offered to be proven \ and a coo- 

i'unct Probation being deured by the Defender \ It was neverthdefe Foumd 
>y t^ LorJis, That the alledgance of Minori^ being ekided by the fiud 
Reply of MajoritV, which omy was admittea, the Purfuer ought to be 
allowed to proven^ I^eply, without Conjuoct Probation to the cqotnuy. 
^ Dmni FmIcuut Actor, alteri Hmuitom Clerk. I» #r«' 

D. 5J0. Rig contra Rig, 6 June 1676. 

TUB Lords found y as diey had done formerly in another Cafe , that 
wherenperfonofa near Relation fbyes for any confiderable time 
in Family Mdth another , as in the Cafe in qaeltion a Brother with a Sift- 
er; and bodi are Majores andofthat age that diey inav agree, if it be 
fo intended by either, that the one fhould be confidered zbd have a fiee 
an4 fatisfiiSion as a Servant to his Sifler,or that the Sifter fhould Iiave fatis* 
fiicdon for the Aliment and Eatenainment of her Brother ; if they make no 
fuchTraniaction, thstt neither the Sifter can claim Aliment, nor the Brodier 
a Fee,upon pretence that he did ferve,and did good Offices to his Sifter; and 
thatitou^ht to bethought andprefumed, that he did the fame, upon ac> 
count .ofius Relation, for his Entertainment; and that fhe did entertcuil 
Iimi in contemplation of the fiud Relation, and that he wasufefoL Hq 
tlerfe. 

D. 351. Tittarro contra the Tennents of Redayre, 

7. June 1676. 

THE Abbot t£Jrbr$th^ by an Ancient Charter, having fewed the Miln 
i>iC<mvethy inthefe Terms^ emm fertinem ttim mtittmris tmmfMro* 
tifid Jt- C<mve$h : TheFeuar (X the faid Miln mthe Year x 597. did ob* 
tain aJDiecreet of the Lords of Seffioo, a^unft fome <£ the Heretors of tha 
^idPariih, inforo as to fomeof the Defenders; but in abfence as to o- 

thers. 
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riicrs, and in fpccial as to the Heretor of Redn^e being called* And 
now ^ Cdrmgie Younger oiPittiroy having purfted, for abftra* 

ctcd Multures^ the Heretors and Tcnnents of i?tf<6»jr^ ; and having foun- 
ded both upon the faid Charter of the Mln, andthefaid Decreet; It was 
idlUtigeA^ Tliat the Defenders Right "bears no Aftrictioni And astothe laid 
Charter^ it mufi be underftood of the Multures belonging to the Ahbot ; 
and of the Lands pertaining t6» or hoLdenof him; iind tteitthe Lands of 
jlfiwr^e do not hold oi^jU^y bdt of the Laird of Drum, who holds 
the lame of the King: dnd thatthe^itf^ coufd nocaftrict any Land but 
bis own ; and as to the laid Decreet, that it Was a latent Decreet, in ab* 
JSsnce supi^ioft the Defenders Author; and that notwithftanding thereoi^ 
the defender and tus Authors^ had been in i^olTeffion dl Liberty, in fwa 
fax as, tho they came fometinKs to the Purfuers Miln, being riea'reft and 
taxA conveoieot) and the Mtilture being alfe ealie as at any other Miln ; 
yet the going to a Miln h^^ faaittstis , wherein Aftriction Cannot be 
fbown , they had ufed and were in Fofieffion pf th« faid Liberty to go to 
ether l^ns. , 

It appeared, that the feme Defence being pmpotitA in the forefaid De* 
crcet 1 597. forthefe who were compearing, was Repelled ; Ip tefpeft 
the laid Charter was lb Ancient, and was focxprcfly of the Miifcures of 
the hail Parilh; And after fo long a time it was not nccellar to delate the Ab* 
bots Power to aftrift the faid whole Parilh : And the forefaid Charter 
does bear, that the Abbot did give to the Feuei* the laid Miln, in the &mtf 
flianner, and aHefredyas taeVtt^rUus had the faid Miln and Mulniresj 
by a Grant and Ri^ht from >C- WiaiMm : And it Was prefumable,that thtf 
find King, who might have thirled the laid Lands holden of himfelf did 
give the Miln and Multures. ' 

- The faid Decreet likewayes 1597. did mention theprod^ionofs 
Kctour before the Sherift; and the veirdiftof an Inqueft concernicc thtt 
£ud Multures, .« » 

■ The Lords having amonft themfelves debated, and confider^,thatdid 
ftid Decreet 1 5*97, thp in abfence was a vaUde Decreet; whereby th^ 
Defenders Atithor is decerned, in all time coming, his Tennents^ Cat* 
tars and Succeffors to pay the Mulmre thereinmentioned : And that 
the faid Decreet was a ftanding Decreet by the fpace of 40 yeara j and 
never qiieHioned ; there Was no neceflity to debate upon any Other 
Grounds, than that thePurfuer had thereby a Right 00 the laidMul* 
cares;; Scing the Defenders did not deny ,that they were in ufe to come to 
the Miln, but pretend a Liberty and ufe to go hkeways to other Milnsj 
And it cannot be faid, that he had the feid Liberty, the contrare appear" 
ing by the laid Decreet which never was queftioned, and now cann^be 
<jueftion^ being prefcrived, and yet the Lorir AlToikicd Ira Byeones 
iind Sei-Vices, not contained in the laid Decreet. 

It bciiig AHcdged th?t the Farm Ihould not be thirled 3 Tbel^r^ 
touniy That thp growing Corns being Aftrifted by the &id Decreet there 
©ught to be an exception^ but of Teind and Seed i And that the Ten* 
acnts were Lyabie for Inch Corns as beloi^ed to tbemfelves ; and the 
Matter^ his Farm* A£lores SiacUir and Lermot$th &c. for Pitttrro ai- 
feri for the Defender Xw^;&r4r/ and fk^tf*<r. ikfowro Ckrk. InfrlfentiM* 
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D. 35a 



Sterhoufe Contra The Heretors of Tweedmoor* 

eod. die. 



a 

'TpHE Laird oiStenbouftj his Lands being dcfigncd for a Glcb ; pur* 
■*- fucd fomc of the Heretors within the Parifli ror his relief, contorni 
to the AQl of Parliament : In which cafe, in refpe£l the purfute was 
by the fpace of 8. or 9. years ifter the Defignation ; And the Heretors 
were in koMJide^ and did poflefs their own Lands, and had mk^cfruifus 
Juos\ 

The Lords Foundy That the Defenders were noi^Lyable to pay the 
Annualrent for the Sum decerned frdn the time of the Defignation \ Se- 
ing ufurd debentur <xily ex fn^o vel mars. Albeit it may appear, That that 
Relief that is due ejp lege is atleaft aife effectual, as ifit were fjp/ii4;7(^2 
And the very Notion of Relief imports that the Party fbodd be relieved of 
all Damnage fuftained by him : And the Purfuer was prejudged, not on« 
ly by the want of the value of what he was to be Relieved of, but df the 
Intercft of it. Giifon Ottk. 



D. 553. 



Ramfay contra Zeaman. 7. ^une. 16^6^ 



DO&or Zsdman^ BV Contraft of Marriage, betwixt him and Afir^jri/ 
Rdmfftfy was obliged to employ loooo lib. to himfelf, and her ia 
Liferent, and the Heirs of the Marriage : And was alfo obliged «> \ 
employ other 20000 lih. to himfelf, ana to the Heirs of the Marriage ; 
with a Provifion, that he Ihould have power to burden the faid Heirs of 
the Marriage with an Additional Joynture to his Wife, and the provifions 
of his other Children ; at any time etiam in articulo mortis : Which Joyn- 
ture and Provifion is accepted by the faid Margdrety in fatisfadion of what 
elfe (he could claim of Tcrce or Moveables^ And thereafter the DoftoiJ 
in his Te{hment,having named his Son andappourand Heir, to be his Exe* 
cutor and univerfal Legator ; and having left in Legacy to his Wife the 
Annualrent of jooo Met^ks by and attour her Joynture ; and diverfe Provi- 
fions to his other Children, and Legacies to other perfons: His Reiifl: 
and her prefent Husband purfucd her own Son, as Executor to his Father, 
for payment of the faid Legacy left to her : And it being Allcdged, 
Thatthelnventarof thcTeftement Would not extend tofatisfy alTthc 
Legacies ; and that there ought to be a Defalcation proportionably : /t 
wds Anfweredy That fhc was not to be confidered as an ordinar L^ator, 
but in effcft was a Creditor ; In re{jpe£t of the faid Provifion and R)wer 
referved 4:0 the Do£lor ,. as faid is : And that he had ufed the faid power 
and faculty. 

The Lords Found^ That the faid Addition being left to her in Legacy ; 
Ihe was in no better cafe than the other Legators ; and had no preference 
before them eut of the Exccutry. 

Yet it 4s thought. That if there be not fo much of the Executrv as to fe- 
lisfy the Relift her Legacy ; the Heir will be lyable for what fhe wants ; 
Scing, by the faid Provifion, the Heirs of the Marriage are burdened with 
what he fhould add to her Joynture etiam in Articulo mortis : And albeit 
nemo fottjtf^ere ne Uges habeant locum in fuo Tejtamento^ and no perfon at 
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any time can rcferve aPower to burden hisHeirs,at fuch a time as inLaw he 
is not in leginma pofeftate ; yet when any perfon gives any thing, or makes 
a Provifion in favours of any otherpenon, or ot his Heirs of Provifion ; he 
may give and qualify the fameyi^^ modoyznA with what burden he pleafes ; 
and therefore the Defender, being not only Executor, but the only Heir of 
die Marriage, will beLyablc by ihefaid Provifion to die faid Addition 
and Provifion in favours of his Wife and Children, albeit left mLelfoi 
And he cannot fruftrate the fame , upon pretence that he will not ferve 
himfelf Heir of Provifion, but Heir of Line; feing he is the fame per- 
fon, and is both Heir of Line^ and Heir of Provifion ; And if need bees, 
the Relift and Children, as Creditors by the faid Provifion contained in 
the Contraft of Marriage and in the Teltament, may get Decreets againft 
" , him as charged to enter Heir of Provifion; and if he renounce may a^* 
judge the 30000//^. provided to the Heirs of the Marriage. A^oxSincUir 
alteri McKjnz^ie and %s^^^^* Gibfvn Clerk. In frJtjentia. 



D. 354.. 



Irving contn Forbes. 8. June. 1676. 



IN the cafe, Irving contra Fortes : It was debated among ^t Lordt, 
whether a perfon fhould be Lyable, as vitious Intrometter, notwith- 
ftanding that it was Replyed, that he was confirmed Executor: And 
Anfwered, That as to Superintromiffion, beyond what was , confirmed, 
he was Lyable as Intrometter. *" 

, It: was afferted by the Prefident and fomeothefSj That it was the cu- 
ftom and daily praftiquc. That notwithftanding of Superintromiflion 
even before the Confirmation, the Executors ought not to be Lyable, but 
fecundum vires ; and that a Dative dd omijfa may be taken y yet othets were 
pofitiveof the Opinion, that a Perfon, Intrometting with more nor is con- 
firmed,was Lyabkas vitious Intrometter ; Seing it could not be denycd, 
but he was lutiometter ; and he could not plead, nor pretend tobe Execd* 
tor, as to what was not confirmed ; and if there* were no CDnfirmation 
he would without qucltion be lyable 'as Intrometter; and the Confirmati- 
on ought not to put him in better cafe; feing^notwithftandingofthe 
feme, as to Superintromi(fion,he is not only Intromettei: without warrand 
and fo vitious, but is perjured; having made Faith, the time of the Cort- 
firmation,that nothing was omitted ; And it is hard that a cuflom, contrarD 
to the Principles of Law, and to the Opinion of /iyr and other l^wyersy 
fliould be obtruded ; unlefs, upon a Debate in frafenti^y there be a Deci(i« 
on, whichmay be the Foundation of a Cuflom. 

D. 355; durnet contm Gib. ^.Jun^ r 

THE L(?r4Vin a Sptiilzie of "feindSjPurfued at theinfknce otjtfx^ 
dndar gurnet Cdtnxi VVillijim Gib^ Found^ That the Defender, 6r^ 
'Author having ehclofed a pejce of MarilJl Ground to be a Yard ; and hav- 
ing made no othec^ ufe' of %e fame fmce, but for Carrcts and Roots ; he 
was not Lyable to th^BiCbop Titular, or his Tackfman^of the Par&nage - 
Teinds, for pJiyment either of the value of the ParfonageTeirid,^ Or for* 
the Viccarage Tekidf, nrhich was found by plurality ofoneortwcf 

yoices. ..".; ; " ''i, ' ..,.'.,..■ :. ; — 



-V 



rib 



170 Decifiofif of the Lord} 

Thefc that were for the Decifion did found their (pinion uppn thcfc 
Grounds, viz. i. That the Heretor pofejt un Jurefuo ; and that the Tii 
tular has no tyc, nor Servitude upon him ; but he may cither Labow, oc 
not h^ own Ground ; If he do it not in fraudem or dmulatiommy of puiv 
pofe to prejudge the Titular. 2. That the Defender, in order to his own 
Intereft, having thought fit to enclofe his Ground, and to make ufe of it 
for Garrets and Roots, for which, by thecuftom of the Country, Teind 
is not due, neither to Parfon, norViccar; the Defender is not Lyabic for 
Teind; Seing Viccarage Teind, and the payment of it is regulate, ao 
cording to Cuftom. 

It was urged by the Lar^ that were of an other Opinion, That the Ti- 
tular of the Teinds had an intereffe fdrtimum as to Teinds ; fo that albeit 
the Heretor may uti Jurefuo^ it is: to be underftood, that he flx)uld ufe the 
fame fiw injuria, without prejudice of the Titular : And if, of purpofe to 
prejudge the Timlar, he inould not Labour but fu&r his Lands to ly 
wafte, he will be Lyabic to the Titular for the value of the Teind that 
was formerly payabte, or might have been gotten ; As was Found in the 
cafe of the Laird of Polwdrt againft the Mimfter of Polwart. For, If he 
ihould inclofe all or a confiderable part of his Ground that was arable 
Land, and whereof the Teind was either payed to, or led by the Ti- 
tular, it were hard that it (hould be in his Power to prejudge the Parfoii 
totheadvytageofthe Viccar; But in that cafe the tinall Teinds woui-d 
be confidered, as great and parfonage Teinds, quid furrogdtum fgfit nsr 
turimfurrogMti : And far lefs, it ought to be in the Power of an Hereior 
to'prejudge altogether the Titular or the Miniftcr, who is provided oiit 
of the Teinds, as in the cafe in queftion, by enclofeing Ground former- 
ly arable, and making that ule of it, that neither the Titular nor 
Parfon can have any henefite of Teind ; It bein^ unjuft, that the Titular 
Ihouid be prejudged, and that the Heretor fliould advantage himfelf; and 
by his own £^ed (hould free himfelf of Teind : And albeit, by the cu-' 
mun in fome places, Teind is not payed for Garrets and Roots in Yard$, 
the^une being looked upon asinconfiderable ; and the Bounds, where the 
fame areSowen of planted, being finall parcels of Groand, for the private 
life of the Heretors own J'amily; yet when a confiderable Tradi of 
Ground ismctofddand parked, (0 that the Heretor ha3 the fame if not 
xnoreproGte than he has (^ his other Laboured Ground, by feUingthc 
JR09I8 and Fruits of the fiime, as about Edinturgh^ or other great Cities 
whttrt gr«at parcels of Colrn-'Land are taken in,and enclofed to wt ufe fore* 
faid; as by the Common Law Teind is payable, even for fuch Fruits and 
Profits ; So by our Law, the Titular ought not to be prejudged : And the 
cuftom,that Teind is not payable, for Roots and fuch like, ought to be un- 
derilood of fuch as grow in Yeards about Hoiifes, as {aid is, for the pro- 
pcX "And domeftick ulc of Heretor o^ Tennent ; but not where a great par- 
cti C^ (jround is taken in, and deftinate forprpfiteaiid advantage^ by 
Stjweifig, ' or Setting, and Selling"Herbs and Root?. 

. 1X5^5^. iVbir/i contra Scrymger, I7,june.i6j6. 

* r 

IN a SuTpeafion^t'the inftance eFa Perfon \vfao had bought Lands, tipfc. 
•* on that Heafon, that the Seller who charged for the Price was obliged 
1^ the Contract to give him a peilfect Jhxigrds, and diat the Progrel^ ,ex^ 
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bibited to him wa$ defective, In fwa hr as, the Lands did hold of the Bi- 
Ibop, and the Original R^ht was not produced, but only a Charter of 
Confinpatioa in Anno \6\\\ and the Charter confirmed was not produ- 
ced ; and the Frc^rrfs, fince tlic Charter of CcMifirmation, was hut late j 
and fomeofthe Charters had no Seafin following upon die fame; and 
fomc Scj/ins wanted the Warrand of Charters and Precepts : And albeit 
it wa$ alledgedydiat the Charters would be found RegtftrateiniiieBifhop^ 
Rcgifter ; thfit defect was not fupplycd thereby, feing the Bifliops Regi- 
ster waj not A itthentick ; and ought to have no other refpect than a R&: 
gilier of any other Lord or Baron, of the Writes granted by them. 

Th$ Lorif Founds That, tho much may be faid upon the Progrefs forci 
.find, to d^end apinft any Pieribn that will pretend Right to the Lands ; 
and to found Preieription upon them : A Buyer neverthelcfs was not 
Obliged to accept and acquiefce to the fame as a futficient Progre^ ; 
feing the 3uyiW PWgbt to have a Right ; and Prefcription with 40 Years 
Po^filPH doth not amount to a Right, and there may be Replyes upon In- 
terruption : and at the beft, Prefcripcion is not a Right but exeeftio ttmi 
forts. 

But the h^rds did alloW,to the Charger, a time for making out a better 
Progreft : and Foundt That the Sufpender could not be forced to acqui- 
efibe in abfo/ut» Warrandice, which was offered in Supplement of thel 
Progrefe; In refpect the fame is only the Ground ofaPerfonal Action, ana 
may become in«i9ecnitl ; if the Perfon, obUged to Warraad,fhould become 
infokeat. Actor F^Uontn alfieri Stevmrt, &c. Gitfon Clerk In frd- 

D. 3$7i Cormlius Neilfen contra 14. June i6j6i. 

^Ormlius J^tilfon one of the prcfcnt Baillics of Edinburgh , liaving htcl 
^ notice th»t a jPrivateer had a Ship taken by hinv lying at Stonehyvn 
fraugbted with Dails and other Timber , Did bargain ifrkh him for 9 
Parcel of Dails and Trees to the value of 200 lih. ft$rh^ And the faid 
perfon , with whom he had bargained , being found thereafter to be a Pi- 
tare , being execute and hang^ at London as a Pirate ; And the faid 
Ship being found ^ with the Cargo of it , to be a fre« Ship belonging tof 
HisJVajcfties Allycs, and unjurtly taken by a Pirate j Yet the faid 
Cornelius had the Confidence to intent a Funute againft the Owners ana 
^eir Faftor^ to hear and fee it Found and Declared , that he had utiliter^ 
in rcfpeflt. of their Intcreft, made the faid Bargain ; feing othcrways the 
Pirate might' and would have carried away the Ship and Cargo ; or other- 
ways, not havijqg men in Company enough to navigate both his own and 
die faid Ship, he niight or would have burnt and deftroyed the fame ; and 
the Owpej*5,owght to be lyablc to^refound to him what he had given, for 
the faid Parcel of pails, and fome Anchors and Cables : And in the dif- 
pute, the faid Cornelius i?rocurators did not ftand to hint and iiifinuate, that 
he was not witbput fufpition and jealoufic, that the laid Perfon was a Pi^^ 
pate the tiifte that be trantoftcd with him ; and th^t tlic faid Tranfeftioa 
was made upon a principle of Gencrofity (as they called it> andHuma« 
anity^inbehatf and for the Advantage pf the Owners. . , 

// was JSedged for the Defenders, That the Ship and Goods being theirs^ 

tltey hav^ ^^^ vindicatio oC the fame, and may claim and recover ute Ship 
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and Goods, where ever they arc ; and that Pirats arc of all Thcivcs the 
greatcft ; and res furtive nonfotefi ufucAp^ and is txtra commerctum: And 
by the Law, even when Perlons are in bonafde, and do buy ftoUen Goods^ 
and could not probably know whether they wcreftoUen, yet the Owners 
may claim the lame, and will not belyablc to refound the ^rice; but in 
this Cafe the Purfuer cannot in the leaft pretend,that he was in bonajide^ 
feing by the Law of all Nations, when Goods or Ships arc uken viafd^i, 
by Privateers or others, they cannot break Bulk, or difpofe upon Ship or 
Cargo, or any part thereof, and if they do, Law looks upon them as Pi- 
rates ; and thete who do buy, or get any of fuch Goods from them as Re^ 
eeptsrores. And feing the Purfuer doth acknowledgo^that he had iufpitioa 
that the feller was a Pirate, he was in fcffimdfde to have any dealing 
with him: And he cannot pretend he was negotiorumgefiar^ {citig negofs^ 
crum gejlio is only in the cafe, where a Friend,in abfence of the Party con- 
cerned, does him a good Office, to animoj and upon no other account, but 
that his Friend (houldfuffer no prejudice : and upon the matter negotio^ 
rum gefioTy fo circumftantiate, contrahit^ ov qusficontrdhit with the Perfon 
€u]us negotium gtrit^ which cannot be faid in this cafe ; feing the Owners 
\vrere akc^ether unknown to the Purfuer, not only as to their Pfeffon but as 
to their Nation : And the Pretences forefaid of Humanity and Generofity 
are not prefumable, the Purfuer being a Merchant, and who is known 
to be under the Charafter of a perfon apt enough to take: the Occafion of 
advantageous Bargains ; and having bought the (ad Goods at an eafy rate 
and great undervalue, and it being evident, that he did intend only his 
own mtereft, and not that of the Owners, in fwa far as, he did not buy the' 
ha ill Ship and Cargo /^r dverfwnem^ but only the parcel forefaid ; And it 
appears by a Commimop produced, that he tranfacled fo with the Pirate, 
that the Snip was configned in the hands of the perfons thereinmentioned, 
to the eflfeft he might have alfe many Dails and Timber at the low rate 
he bad agreed for, as would extend to the faid Sum of 200 lib.JlMrl. and 
the fupcrplus (hould be compted for, not to the Owners, but to the Pi- 
rate : And when the Ship was brought alhoar, he did not give notice to 
any Magiftratcs, that it (hould be feifed upon to be forthcoming to thcfe 
who (hould have Intereft, there being ground of fufpition, that the i^d 
perfon was a Pirate : And as to the Pretence and Citations adduced,, that 
tUAmmdA ^ei pojfejfores have necfjfarias /iwpw/ij allowed to them; That, 
is only in the cafe of Expentes uppn ruinous Houfes, which otherways 
would penih, being deburfed by a Perfon that was in poffeflSon; and 
without which the HOule could not be preferved from mine, aqd in other 
cafes of the like nature : but not in the cafe of Thieves, Pirits and Refet* 
ters, who cannot pretend to have Repetition of the Prico^yed by tbem; 
the fame noi; being impen/d but pretium. 

ThofomeoftheL<?r^j were of Opinion, That there was no Founda-. 
tton for the faid Purfute ; and that there was rather Ground to Ccnfurc 
the Purfuer as a Receptdtor ; thatfuch practices fliould have no Encourage- 
ment : Yet others being of Opinion, that the Purfuer . was favourable^ 
having preferved the faid parcel ; and a benefite arifing to the Owners by 
his Tranfaftion ; The Lords Recommended to the Parties to fettle : 
Azores Cumnghdmcy Ddlrympky & FdUoner^ altcri Lockhidrf and Mckeif- 
' zie: Inprdftntid. 



f 



,». •»« M , 














*'bat JuS^ ufusfr^|liui. 8c li<)^4tioncm aii- longurfi tcihpus tcrrariiiti 'do 




inveftitu&& 






i ij^yefldcretjy-AiJ^on© ciecl^r^r».4ictasiprras vcbtlicibat jjirc R(etrj^50j% 

*t%icti JiiftS;d|f^.$t-^i^jimplcodum.j ee«^?^^ paao piutoa terras; 

i*4P«.r€locJuid^ptpfflpi|s|>r|f4?m 

fji€^obla^ua;ii«fi5iepofiw%4 -i-r; ;<> ,•=-,•;:'( -...r-..: .v.;; .... :.:•,•. ■:■ 

«<]Hfi5a|^i|js:fexce;i|?§^^ipfl$i J^fi R«MWP.ibluift.di€£*,^|Rqaa 3qoPifo 
<^um,fed etiani locatio adeo diuturna & pr6 merca^ adq^ieKui dancU/<H 

<<.trwqpden^', 'aJ^i^clqcafldPo:©®!* ^B<B^^Mnp4oncIn^^ Commp^ -ii^ 
<ii»iP«pi CriijyiCRi«iW fiQO mm«^'i ^^.?m5^ vmM^xm^: .Cpnpacti-} 
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*^ tori impigaoraatnf, ut ex verbis ConftitudQiiis liquet (when Lands an 
*' Wadfet) 'In cafa j^radieco nee Oeditum nee Pignus eflc ; avura 
Tuuffl nee pecuniam Comid dedilTe, nee r^iettrepofle; cum dicta 
^ cotttractui Claufula Requifitionis (ut loquiiftuf^non iniit; bee Reus pne* 
''dictam fununam peterejpoffit; pec Gomes' teneatur perfiilVere: avuni 
^ fuUfll permuta^e terras fuas cum terns de Biaridrym, ea k^ & Iktis im« 

* qua, tit Reo haud liceat terras avitas tehiere; Cum penes Actbrcm extni« 

* iieum tt fingularem fuccelforem ^cultas fit redimendi, fi ea uti vclis' 
f cOiiditioni ]^Lfendum; terras tempore FermutatioiUsincuhas 8c fortefie* 
^rilesftiifre, inRegionefakuoik&ffiontana} fifiui&parentuminduflria 

* ixaiits 8t meliores fun^ id in fuum detrime&um haud retroqueadum* 

«Qittfiio ifta, Dommo de CMha nlEtttatt, indomum intcriorem 
^ iittfoditcta ; & inter Dominjos diiceptata ; Cum deca iententiis varia* 
''.turn, viiamaltiorefiiindaginemnsquirere: 8r,cocam ipfis^ Pirtihus k 
** teobis Vdcatis, audienda. Actorcs Lotkbe/urt Kh. alteri CMMinglmm* 
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Mtcbelcotta Utlejohn, ao. Jmu, t6y6. 



MK,LM^ TiMoatM Cootraa of Miarriase with his fiift Wi^ 
CItrk, Was obliged to provide wfaadoever Lands, MoneV 
or other Moveable Goods he fliould accjaire during the Marrijefe^ to 
lumfelf and to the Heiri of the Marriage: And tfaereafttrhaviilg 
Marryed a Second Wife mSuM, and having protidei 

her to aft AnnUatreiit» he did grant t Right t« her a little b^e his de^ 
cafe, whetihe.WasooDeidhBedaswasAttedged, WherebjrhededaledL' 
Ait, iiicQiifideMtton,that his Wife had beenvetydudful^ and itWas nS 
Mafonibfe, ^ikt^the Matriage fboMiiikltvt befoce tear andDay,ihe 
flx>y]d want altogedier the braefite qf her Jc^fmutej thettfeit he wiBs. 
finit ^ he fliodld decdife befdtv Yeaf and Day^ fhe ikbuld have a Ri^ 
ii>thefeidAnftdahtiit, asitisreftriAodbythcfeidWnie tole&thanlht 
waprtMiAiD: Ahd diatlhe Gontrad ^Ma^ag^aad Infefimeut 
iifa^p(mihooklbet»£Hid/f«lMirtfifidie6afefere£^ AndiioUie* 
cdtbpaythefiidAhnultT. '. — • 

' Thb Deed bdng-queftioned upon thefeOrauAds. i. ThatheeouUflor 
ddimyDMdin prejudice of bis HettsooDead-bed. 9* 'tiut^ Cbn* 

26ftDdii^pr«vtdtdrufetd'ii>toIIetnofhiitfirftMaar^^ both as t6 
ndsindJiAdyeables^ hfeiid^iiotbythefere&idDeed, beitig a mb^ 
XMnadoft. prefddgethe ChikbtiKifttie firft Marriage. Upoooccafiofl 
tf the&idqueftk»y the Lords thought fit to confider, what the import of 
fttchClaufesofConqueft flxnild tjeunderfioodto be; ^ fame being i^ 
ft^oent; And^dkere beiti^ Mw l»ir ^<^m, aiid di^cukies ogTE^ 

eion&itttayappear hard, that a Husband fhoukl 
Oaulbibomuch; and oil the ochei' hand, that fiiclx 
Clai^ihOQldbelfkeflBctoa], iuidifrthe power of the Husband to cv»> 

ctiate them; i^ aUobUg^metits^Ughttobtnfiderftood MM «^ 
«^mttti And id end it wa& ReToIVedi iStaaiS^ (aid CbtufeerCdoquel^^ 
p^tig conceived in the terms feiirefaid,in fiivonts ofthe Heirs of the Mar- 
risi^e ; thd Husband dbthnot ceafecobeFiar^ fe that for Oneroili Gittfe^ 
faem&ydifpofe of whatfoever he acquires; and the Heii» of the M^- 
rf^gfc Will be lyaUeto his Deeds add Obligemcitts dietttoeab a. b mai 
mi^ht^ That the Husband ctMiId do no Steed Mrmimi Of ^ feid* 
iaiufe^and of purpofe tofruftrat»dift fiutoet- 3. TbofeneoftbeLocds 

were 
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wire ofthc Opinion, thai the Hutband could not difpofe of the Cobqiieft 
but for Onerous Oiiifo, yetDthctjtbought, thtit he Uightdi(bole thereof 
Without ftaud and hi Rational Caufcs and CotifideratiDiis; as ih the cafe ih 
OuefliAti, Upon the confideratiunsabovanentkined, ip filVottn tf a dutiiiil 
Wife; And it wasfo found by the Major paiii albeit others thought in« 
deed, that the Husband, notwithftanding of the R*e&id Claufes, might 
preside a bxaoA Wi& and his Childien 1^ her, oiit of the Conquen durex 
log the firft Marriage; if be had M> other Eftate, and the Provifiolis Wt 
OHbfltteM ; but thatin tbctafein qUcftion, the Deed fctefaid wasiCla> 
auiibh, Whl«h the Children of the flrfl: Marriage, being Cttditors by 
tbtfeM^kufeofCbhoueft, iluEHtqueftioil. 

Btat m LUris PmM, That if the laid Deed Wat OH Oeatb^bed^ die Dis 
fiinA haviitg not Onlygrabted an Hetvtable Ridit, but bivine obKged 
hiiaftlf, his Heirs and ElitcUtDrs, tb pay the ftid luiU, his £xetmtry and 
twuis ;ui Would be lyabte to the fild Obligetneat t eren ai tar Mdveablel 
aoitiittd dm^eing the wft Miutiagt ) Which ttuy atipeaf hot to 6^ without 
diffl^tV; (Ung, U to the Conguefti diking the firft Matriigt, there ctiuld 
be M Deads'^rt; the £unc beiiig ^rtttrided :td the Osldrth 6f thi firit 
laatflage, as iiid is. 

f ho the Heir tif the MitHiiige Miy ntnaiihce to te GtttaAiSSt, tad 
ill^tafata courfe t6e(bblUh'thcCdllqueft, either in hii oWUi d^ ih tM 
ftmi ofiil ASgneytb his behoofs'and <a lUit be lyabUtothe&fuhdl 
OUigetJMmt; withobtlnOneixjusCatift. YetitiSttlbectniridel'«d,Who' 
tber, if they flnild be ferved Heirs bf tbc MatrUge, Aey WotildW lyabli 
tolbeCuiie: feing-all Hein rrardcnt the DefiinSyw wiae, aodmec* 
dmprfiiM Oi'U'theybelyaeleonl^totheDcfunflsDcidsana bblij^ 
laents for Onerous Caufes? i - .. -^ 

btm. If fuch FroViimns bcDotin^yobnoftti^ileitsoftbe MoriaMi 
(ut eofy 6f Baifiis i Whether ^ Kurns will be lyaUeto ^ Di^i^ 
pebft' Add If all the BaiiniwiUb9ly>blet«tbc&anaaHc)<>af Pnivi* 
uoii?" , . ■.'■. i' .. ■ ■■)' , ' '• 

it'j:!:fiii>«^iU,tf|nfiffiilentMawln&Taars afthe^athttaaclttMBBiia* 
of tlie iVSarriaJEe, they iiiiiA be Heirs of Inovifipb id him ; ao4 that alt 
oitt Satfiu/ff it be not dclwrw^s.{|raTAde(l) will be Hnn /W ,FMri> 

£iii &efe Fanii diil IKS ^ under dthte. Afiom (^aptwMiiii it. 

TH£ lA'ibAM/tj thttlBMdbi&iggMtti ' I 

ittHttly UiA ievtmj, beitfg Metdnns ; aA^ I 

chant Waiti^e&iMcoiiM dot bec[ileai6tiM'i ; 

«M«rifitftw<sMiWCthetitte«ftheMtitinglii [ 



u'bkvwvtst thai h^^^then, tndlsfiacea ' i 

iMiwti.Clel'k. ihtDMi FMiefitaiAi retlbr { 

m hb^Tryti ,, when he wdi to bf^ idmited : 

-^ fim^,. hiitlit imtmi (nUSO^eBfioBuMl jt«th)ai«^49«lnft 
' { it;^ m ftr«i)iw«, aod Jr4w» in%{ Btotbv » Cnni^afa De< 

crecs 
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erect of SpuUzie andwroogpos lotromiHion ; upon thefe Grounds, that 
the Witnel&> W declared Qlfely; In Cwa fir as, being adduced by the 
^urfuer before the Council, tbcy had declared they knew nothing ; and 
fn the Prixefc before die Lords, they declared fully and pofitively, as to 
all that wa$ tJhellcd. ' ■ And 2. They declared upon Quantities fo ex- 
orbitant,- that th^ iame do amount to the twentieth Corn; Whereas ia 
the 'Coumrey, where the Cornes grew, they have fcarce the third 
'Corne. . , . . , 

',' f he Xfnis Fumid, That the Decreet, being <« /wo, could not be que- 
fHonedruponany Ground; arid in fpecial upon the Teftimonies of the 
Witneiles as ialle; feing there Ibould be no end nor period of Pkas; and 
there beiii^-.no ^-nxeftation'for Reprobatores. Some of the Lords were 
pf Opinioi>, that as a Decreet founded upon a &lfe Write may beqiiefti- 
oned, ff) wh^n the iame ^foiinded upon&lfe Teftimonies,. and the liilfe^ 
hopd is eviijent. and may be qualifica jiiK iltsore iiuLvine, the Cime may 
lielikeway^quemoned: .And the Remedy of a Reduction of Deoeecs 
i»7''f*'j b^in^ t^nyoljipnly-uponthat pretence of Comfftetn Mud Omir-r 
ieit oug^^i^pttqbejdcjw^iiifuch.cafcs; feing the Ground forefaid,tha4 
theTeffimomes werelillejdoth arife upon the Depcfitions of the WitnefleC; 
»n,d wjS|i)<!it|ier kpawn nor confipetentto the Detender, who is not allow- 
ted to fe((^ hpr, to queBjion ii^» ttpium : And a remedie, which in Law and 
R&foooijgtii tpTie atlpw^ is pot taken away, becaufcit is, not protefl:- 
'ed,for.by a Party, who for the timf did not know that there wcteaoy 
Ground, jfof/^jie, lime. ! iW^'i Rqjorter. C>^«> CIsrk. 

p/jifi'il",;" '■.'''; \:';,', : contra S6m7. eod. die. -_ 

» Copjpryfmg beipgdejnced atfhelnftance ofanAffignty, againCt 

J'»^t1le■ft8p^efcritatlyei#;hcI)eb«pras1awfullycha^ged; andtheCom-. . 

^ifcr' lipon ' jii Infeftthent haVipg inteijtd a purfutc for Mails and Duties;' 

-: lU-wu-^JM^'THiiSa Cedent Was debito' to the DefimS, ft. that 

the Debt , due to the pefond, did compenfe the Debt duchy him ;. and th^ 

6f(juad>6ftoG6inpryfi(igT)eingaisfied, theCompryfing is cxtingiiilb- 

fcJ: ■ WliM#cafe'btiHgRcp(JrteJl to the Lords, they hid; thefe Points iif 

debate, 'itai'cOnridentten'.ainch^idicmfelm. ' Wr. i. Thit (Siii' 

penfation is only of ^rfonal B^l^ and of Sums c^ Money,, it li^uiioin 

/<j««<S»ii;"W» ishm rectivaWeikthecaKof Real'Rightsand Landsj. and., 

Purfutes upon the lame ; ^Bsing in fuch procefses there is no Debt craved, 

but the purfute is found«l upon a {leal ^gh^ : And fome of the I^rds b» 

ing enchned^bthinkithattbe-Atledgiticeis not founded upon Cbmpenfa- 

jHivfjlem, I'M. ThattheCedevM**** 

; matttr was fatis^ Jjei^ig pibitSr ii* 

he,I)cf)ina: AjAjheLordswiouft. 

sit,Gc|mpnfed,;j a^id, jp . order.tftwtint ■ 

;e&j& CJwptafldSqctening),«^d^07! 

limi- by Intronulupn buthy f^r^i^' 

j; ^t^bo CompenlaOfln ifhjii/^nimiiiu 

>ropbncd; yet' if the lame be riot propo- 

.- , ^vi-. . >n;t|)«(CempryCngiirpcteds; andiiheii 

both Dctnsite inj^n^us'c^A perfonal Obligement';' the Debt containoS 

ift<h«;Cwl^i7&IB (anDMlbejjiidiibihxre beeo' jpaytd-twfere the O^ 

-3fj£to,«<»iiA.n5.;ra!).l;;.v Vi... a ' .■■•.■; .-ipfyiiBlj" 
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]^y(ing ; and after theGompryfing is deduced ,it cannot be extingui jQied but 
either by Intromiflion within the Yearsiof the Legal, or by Redemption; 
2. Whatever may be pretended as to the Cedent, thit he could not be in 
tomfide: tp eomprvfe for a Debt due to him, having alfe much in his hand 
as would fatisfy tne fame^ yet fuch pretences are not competent againft 
the Third Perloa having bmajiie compryfed ; or having Jus qu£fitum ; As 
in the cafe of a Homiog upon a Decreet^ it could not be obtruded to the 
Donator, that the Debt was fatisfied ; The Obtainer of the Decreet being 
Ikbitor to the E)0fender; And if this fliould be fijltained, expired Com-* 
pryfings and Infeftments thereupon, being now a moft ordLiary furetyj 
may be eafily fubverted upon pretence, that the .Cedent was Debitor, ip 
Sums equivaleht,to the peifon, againft whom the Compryfing is dedricedi 
And there is a great difference betwixt payment and fatisfaaion, cither 
by aftua! payment of the Debt, or by Intromiffibn with theMaillsand 
Duties oF tfee Lands compryfed, which is obvious and eafie to be known ; 
and betwixt the pretence of fatisfaftion by Compenfation ; feing payment 
is exceftio in remy and extinguifheth Debts as to all effefts; and Intromifli- 
on is fo notour j that the Buyer may and ought to take notice of thd 
•feme; whercasCompenfationisbut quafifofutiOy audit has never effefti 
until it be proponed. 

- That point was alfo in confideratioti with the Lords^ Whether Compen- 
fation can be proponed by any pcrfon, but fuch as has Right to the Debt ? 
tAnd as to this point, there were different Opinions, and fome of 
the Lards were of the Judgement, that any perfon, having intereft to de* 
-fend againft Compryfings and purfuites upon the fame, might alledge 
they were fatisfied in manner forefaid : But others were of the Opinion, 
that no perfon can pretend to compence, but he that could difcharge thfc 
Debt, whereupdn he would comjpence ; and corifequently muft have 
Right to the fame : And in the cafe in queftion, neither a confirmed Td' 
ftament, containing the Debt due totheDefiinft, nor ahy Right to the 
fame was produced. * 

iThe Aft of Pai Lament, IC J^^ 6th. Pirl. li. Cdp^ i ai. Being lb p(h 
fitive^ that Compenfation is only ^//fj^wVfo mliquidumy oefore the giving 
of Decreets,and never after the giving thereof; Some of the Latds were of 
Opinion, that tho the Defender had Right to the Debit due to the Dc- 
funft, Compenfation could nottje received : But fome of the Lords, hav- 
ing defired, that the advifing ofthefe points,bcing fo coiifiderable, fhould 
be delayed till to morrow, they were not decided. The/dunr Defute 
Reporter. GiifonCltvk. 

P. 365* Lcimingtouh contttir Raplocb. Oid. die, 

ASufpeofiOn being craved. Upon that reafon, that the Chargdr had 
been Curator, and snfe redditas rMtiones could not charge him with 
any Debt; h wms Anfwtredy That the Complainer being to be Marryed^ 
he defired the Charger, and fome others to be his Curators, to the effcft 
they might authorize him to Contract ; and the Charger had never in^i^ 
trometted. 

Some of the Lords were of Opinion, That if it could be Verified by 
tjie Complainers Oath, that the Charger had no Iptrooaffion \ and that 

Y y y y y , thefo 
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tbcTe that IntroniettBd were RcfpoofiJ ; In which cafe by the Civil Law, 
there is no diio tu*iU, but againft thefe who intrometted '^ (he others whor 
had not Intrometted being only Lyabk inftAfiAitm^ the faid reafott 
fcookJ not be fuftained : But it being prcteadcd, that, by our cuftom, 
all Tutors and Cantors are Ly able, whether they intrometor not with* 
GOt diftinftion; and that Pupils may take thcmielves to any of them: 
Thoitwasnocmadeappcaf) thattheiaid poiotwas ever debated or de^ 
cided , yet the Lords Ordained the Complainer to ciTe in a Charge againft 
the Curator , and the Compt to bedilcnft upoameBiU. GUtidoith Re- 
porter. 

D. 564, Ei Dumfermling cotltra CaUmdett Jum 1676, 

BY Minute of Cbntrafk betwixt the deceaft Eairlq{CdSeMder^ and Dam 
Msrgdret Hyf Counted of Dumfermlingy he was oUi^cd CD Inleft the 
laid Lady in the Lands and Barony oiLivif^oim in liien^ and Coor 
)iin£tfbe ; and whatfover other Lands and Sums of Money Ibould be con- 
aueft during the Marriage: He is obliged likcwayes, to^raotforety of 
tne fame^ to her in Liferent, in the fame manner as <^the lormec Lands: 
And in cafe of no Iffue of Children, the one half of the Cud 
Conqueft to be difpofed upon, as the Lady (hall think fit ; And the Earl 
oiDmrnfermling having intented a Furfote as A0igney by his Father^ wIk> 
was Heir to the faid Lady his Mother, for implement of the laid Mimite; 
for declaring what I^nds, SumsoflVloncy and odiers were cx^nqueft by 
the &id £arf, darein^ the foreiaid Marris^ ; and fbi* If^idltiii^ the Pdrfu- 
er in the half of the faid Conqueft : Zr was JUeJigei^ That the iaid Obl^o- 
ment 2nd Clauie of the Minute as to the Coacneft, are conditionaL wx^ 
In cafe of no llTue of Children^ and that toe 4id coodidoa did not 
ift. vi&. Therfe being an Child procreate of the faid Mbrriage« 
The Ic^rif upon Debate, mfrSfmU^ztySk amoof; themfelve& ; S\A f/W, 
that the iaid Condition did exift. In fwa hv as, tho there were Children df 
die Marriage, yet there was naCMldrefi or I0ue the time of the £^olu- 
tidaof die Marriage, by the Deceafe of the Lady. 

Albeit It WAS. urgeif That tbefe Conditions^ fi Uteri nM^fxtuerh^y ifd 
nonjinpfrqcreasi'y ^x^dc^tCQti&sacsR w&e dif- 

ferent in Law ^ and in the conotption and import of tM fiune : Afid in. 
thefirft cafe> pnonfim lihiH^ ^ AAjiU^ t€mf$re diie^usveldiJfaUai Mari^ 
monii^ Mci$ iffe memento that there is a Child ; And the Conditkxi, bcin^ 
in the Terms forclaid, in ca{c of no Iffue, both in Law and in Prc^ietyrf 
Speech, can not be other waycs underftood and Interprete : And in Claris 
mn tfi locus ccnjecturd out interfretaioniy which is only, where words are 
Hornonymous or Ambiguous : And where a Claufe is, of it fclf, fuch as 
tnaybe ufidcrftoodwithoot addition ; t»make any, upon pretence of the 
intention (£ Parties^ is not inttrffitmfed didere ; & intemio^ in mtme reten^ 
u nihil oferaiur : And that if there had been Children of the Mbrris^ 
Who had Lived to that Age, that they had been JVfairryed, and had rad 
Chvldren,wh0 had all died before the Diflblvingof theMarna^ It could 
not be faid, without abfurdity , that there had been no Iffue ; And both in 
Law, and by ptr cuftoffi, when there is any Advantage given or provid* 
ed by the Law, or by (^ontra£^, in £ivours of the Husbwd in cafe of li&e^ 
It, is ever underftood fi liber i Jin$ fr$cr€a$iy tho they do not furvive j As in 
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Qo forcfei^, th*ttheLjidy, bcafe of ndlfliiCjfbolilcl have either i'hti btT 
tjM half of the <k3ttqueft ; 6t i Fadiikv 'th difWe df the tsmt. . ,' \^'\ 
■■ It was^fdef ;>iifc%rir, thAt the faMCktlfe dotfr Hot import, that '^l 
lyidy fhoidflTjave^the Fee, or the h«F of the tditqueft, but drily a fferfo- 
i«I Facility afld- Power to "dJQjdfe of the- lialf of the Conqueft ; &cW 





riiiit (rfthe ^fe aad tottteptM df Wtrtfe^ j Artd,{f it ^a bden extcrided'at' 
il<%a9intCft<teaj ;lecdBldttbe<»ther^4ye<rfe(*ft3iteiid^^ bntthc FdeL^ 
hobinsd'tobe^vtded'tdtfite I4dy, ^jjtjiehilfdf th^ C6Aaucft. Arid; 
thfttthttatf df <heQttcjuefffhMd|icdiij^^ t(\i<i''M iMi- ,^4 im* 
pOtt, ibstt fbiPrtiQfUld have d Fde arfd t^timHittm- the;^ei7 hatUre arid c{^ 

• 8omcofth«X«fr^iWer?;>f'Op6niOtt, thdr the faid' Ctdufe <iic(,imfcn( 
Oaly a peffownlFttCttlty :' tJpohthefeCottMdWtfofiS. .1. .¥£attheR&ht 
ctf /)iw./A/*»»^hein^ the bigheft Right and titereft <ah fc^ giVeri, it c^4 
not be thotgbt to be given, btrr lirbeii.the wordi ar« ftch. War© 
not appli€abl^t(^ any other inteitft;: .xvh^^sf the 4iid w6ri$ dodua!? 
dratc alfe ^*«e», if iwe mo«f, ter 4 FerfbiMl I*iCufty, tfeh to an Herctabia 

Pe«!. -?. Tficfeid Cbtrfe i» tCAl<Jeived' /i?/^ ^firbA mixime petToMlU* wzr' 

That tA6 baflPoFtW Gdri^tfftfhcttM bedi^fed by tef • aSd i/'fflcflmli 

think fit, which are verha t^kittii &fMultMtis, \. In Auhiis tmnifnum^xd 

fee tfdd«fffc«da'(:^>/i/iw» v(f ut thitttut Afurdm ; Arict k^)^^ is to be. 
fijfd td th^-^d&fity «f thcFerfbft j And"!abeni itteafl IVfon% in their Con-' 
<rtia»» of Marriage, dt!»#inetimcs provide,^ ilhdt the tdrigeff fiv3 ftiay 
have all, It is not ufual nor can be inftanccd, that ever, in a Cbnmi5 01 
yerfons of qiMty , a Fee was provided to a Wife ; It being the gkeu <Jet 
fign,ofthe Matriajge of fuch Perfons,to fai{e a family to the Husband' j'^ahd 
it being very erdinary, diat a perfoaal Fac^ky todd bd givoif flo cbf 
Wife. 4. u the Contraa had been exeend^dy it atig|it« aoid ougbKrtd^ 
$ave been extended in thefe Ternis,^ Tha^ t}i&. Lady fl^U liibrent 'thd 
Baill Conqueft ; andjiitcafe of no IlTuejilie Ihould have the PerfenalF^eaJm 
forc^ : And cho the Coaqueft had been pr<»viddd to the HcAbunl and 
Eery and'thcr Lbnaeff Itver -ofthcnrtwo, J|s^theHeiwioftt»AWriag«u 
"^hilks fkisieing the one B]^lf to his Heir^ a<id the Otba to he«»^ facruSs/ 
^aad woutdtiavebeen^C^ aod^iatli&cafe iotfefiid^ llo' Heirs wooki 
have been Heirs of Froviiioa to bun, a& to the fitatf' a^ the' CobquelL'' 
A^res <K/;(/it/V, . JSoTit/^ &:c. iiotxi L»khemrt^^t> ' . 



A Bill of Exchange being-drawji by iiMtttlatii'miMdftrghy. tipon M^ 
•*•*' Corf efpottdent sit tonAon^ payable' stt a Merchant at Srijol- the 
pctfon, to-whottftbtf^iff Bill was payabfe, was ndt hi t^agldnti for the-^ 
time, but had gone to /« /i«tt/ ; but hisFreind, having broken up the" 
Letter direft to him, and having Found enclofed the faid Bill of Exchange, 
dfdifidocfe the lame to be payed toaaothet perfonupondieplace^who di(f 

- accor- 
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accordingly prefent the (aid Bill tx> the Merchant^ on whom it ivas 
drawn ; who did accept the fame conditionally, when itfhould be righc: 
indorfed : And thcrcaftcr,the perfon, to whom the faiji Bill was payaole, - 
having duely indorfed the fame to be payed, as the Indorfation did bear ; . 
The Mcrcant, upon whom the faid Bill was drawn, did in the imerim 
break, before the Billfwa Indorfed was prefented to him ; There having 
intervcened betwixt the date of the Bill, which was 2i- J^f^tf^^ and the 
j^ight Indorfement of the fame, which was about the end of Jfrily about 
4, Moneths; So.thatthe.Queilion was, whether the Dniwer of the &^ 
Bill' fliould be Lyable to Kefound the Sum thereinoontainedf r 

It 1VAS AlUJlgeiy That he could not be Lyabli^ In rcfpeft the laid BiU. 
was not returned to him protefttd> either fpr not Acceptance or for not 
Payment : And albeit in Law, and by the^ cuilom of Merchants, the. 
Drawer be Lyable unlefs the Bill be payed ; yet that is ever underftood 
with a Pravijo^ th^t Diligence fhould be done,andFw/fjf/ fhould be taken; 
unlefs the Perfon, upon whom the Bill had been drawen, had been evi- 
dently nonfohent the time of drawing the faid Bill ; which could not 
be AUedged in this cafe, feing the Defender had drawen upon the fame, 
perfon after the laid Bill, to the value of 2000 Ub.fterUf^^ which had 
been Anfwered : And had likewayes Anfwered Bills of his, of great va- 
hie ; whereas if the Bill in Queftion had been returned Protefted, he 
would have retained theProvifion he had in his Hand, or done Diligence, 
to recover the value of the faid 6ill ; or might have countermanded the 
(aid Bill, and given an other Bill payable to a perfon that was upon the 

place; ^ 

The Lords notwithftanding Founiy That the Defender and Drawer of 
the '4id Bill £hould be Lyabte : But fome of the Liiri^ were of another 
Judgement : And the Defender Repmed, and g^e in a Bill, de&ing to 

be Heard. 

... . 

D. 346. contra 4. July 1676. ' 

IN a Snfpenfion againft an Affigney, upon a Reafon of Compenladonji 
mc« That the Sufpender had Rieht to the ecjuivalent Sum due by the 
Cedent, by an Affignadon prior to me Aflignation granted by the Cedent 
to the Chafer. 

// ms Mfweredy That the Affignation, granted to the Charger,was inti- 
mate, before the Intimation of the Affignadon granted to the Sufpender : 
Whsrcunto b ivds Reffyedy Th^t if Co mamentOy that the Sufpender got the 
Affign&ttoa forefaid, being thereby Creditor to the Cedent, he had a 
Ground of Compenfadon againft the Cedent^andconfequendy againft the 
Charger as Affigney : And an Affignation, widiout Indmation, is a fu^ 
ficient Right, ajad Ground of Compenfadon ; unlels there were an other 
Affigne}r to the fame Sum, competing upon that Ground, that he had a 
better Right by an Affignation intimate. 

' The Lards notwithftandins did not allow Compenladon, and Found 
the Letters orderly proceeded. Nerpiyth Reporter^ Mr. Thomds Hjy 
Clerk. 

I 
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Buchanan contra Logiet eod. die: 



'IPHE Lords F&iiftd, Thataperfonoiit of the Country, being cited at 
•■- the Mcrcat-Crofs of Edinhurghi and Pear and Shoar of LeitL upon 
60. Dayes warning, to beholden as confeft; tho he was not cited perfo^ 
nally, and that the Decreet could not b?queftioned upon that Ground 
as Null; But if he were Living and defired to be rcponedto his Oath< 
thm-e might be Ground to Reponc him. AW'^v//& Reporter. Mr %/»« 
/% Clerk. ^ t- '^ 

D.368. 



; . « 



LeJIy contt^ Pletchei^. $. jTw^* 1676; 



SIR Jo^/iFMfr being obliged, by Contraa of Marriage, to provide 
'Datk Marion Lejh/ his Wife of a fecond Marriage, to the Liferent of 
aSumofiooob./r^. did thereafter Infeft her in the Lands c^Gikhriftoun 
being of more value and of a greater Rent : Whereupon fhe havin^ ob' 
taincd a Decreet agaihft the Tenn^nts ; The Lords Found her Rigjit &ine 
grinted//«r/Af4^r/ww/o, and thereafter revocked. Null; InfwaVaras 
it exceeded the Provifion in her Confl^a of Marriage : And fuftained 
het Decreet only eflfcirand thereto ; and ordained her to be Lyable for the 
fuperplusjuntil the faid Sum of 1 0000 IU>. fhould be employed for her Life- 
rent, conform to herCoptraft of Marriage. Forret Reporter. Mr. Tho* 
tnas Hay Clerk. 

r 

D. 369. Cheifly zoxAxz Edgar oiWaddierh, eod. die, 

pDgsr cSWadderly being Charged, upon an Indenture betwixt him and 
•'^ Samuel Chiefhf Chinirgeon, for payment of the Sum thereineontain- 
ed, ft)r his Brothers Prentice-fee, and Entertainment dureing hiSPrentice* 
Ihip : And having Sufpcnded the faid Bond, and intented a Reduction 
Ithereof upon Minority and Lefion ; The Lords Foundy That the Second 
Brother having no other Means nor Provifion ; his Eldeft Brother who 
wais Heir to his Father,and had the Eftate,ought to Eritertain him, and to 
put him to a Calling : And did not fufbin the i^eafon of Lefion. For* 
r«^ Reporter. G/7^» Clerk. 



D. 370. 



Pitrichie contra Geight, eod, die. 



C IR Richard MaitUnd of Pitrichie havrng obtained a Gift of Recoffrii- 
•-^ tion of the Eftate of Geight ; There was thereafi:er a Minute, bet wixj 
him and his Father, and the Laird of Geight; whereby it was agreed that 
Pitrichie^ who, and his Predeceffors had an ancient Wadfet of the linds 
biJchincreive ind others,being aparttof the faid Barony ; fhould have th« 
Rwerfion Difcharged by Geight ; and that Geight fhould give him a new 
Right of the faid Wadlct-Lands, irredeemable and holdenof the King • 
and fhould pay to Pitrichie for the Charges in obtaining and declaring 
of the faid Gift 4000 Merks : ^nd that,on the other part, Pitrichie fhouM 
Difponc to Geight the refV of the Eflate, and the Right he had thereto by 
the faid Recognition. 

Thereafter Pitrichie,hzv\t\g intented Declarator, for Nullity of the faid 
Minute j upon pretence that Geight did refufe and fail to perform his partj 

' Z z z z z did 
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did obtain a Decree^ and did enter into.a Bargaia with the Earl ofj^tyitf 
and did difpone to him a confido^ble part of me faid Mate ; that by his 
Power and Intercft in the Countrey, he might be maintaiiied, and be 
able to QnjOY the rlfcft : Bt t, befisre the granting of dhe faid Right to j16ow 
Geight had intented a Reduction of the iaid Decreet of Nullity ; upon th at 
Reaibn, Thatthe^d Decreet was given, In re(be£t he had not the Wrtte$ 
at that time in' hand to produce ; and to inftrud,that be was able to give 
» Right of the iaid Wadfet«lands to be holden of the King ; and that they 
were now found upon fearch of the Regifters ; So that h& had not been m 
morn J, and the not production of the faid Writes ought not to be imputed 
to him, but to the Confufion oftheTimps; his Writes being {battered, 
and his Father having been long time a Sufferer and Prifoncr, for ferving 
the King. * 

The Lords Fouui^ That the faid Decreet, being in cflfect upon a Ccr* 
dfication for not Production, and Geight condefcending , and ofierine to 
ioftruct, that he had not been negligent, and the occafion and manner that 
die faid Writes were not in his Hand; and how he bad recover^ the £imc; 
he ought to be reponed againft the fame : And that, by the Rednction!be^ 
fore the granting of theRigbt to Jhcyn^ it was res Utigiofn, and jKb 
ought to be in no better aSe than Pirriehie, 



contra 



eod, die. 



D. 371. 

• \ 

A Bond, granted by z'Woaan ftMfife nutrimoHh^ &r payment 

*^ of Money, beine ratified judicially ; It wms Found, That the Rattfr^ 
cation did not bind her : bemg g£z Deed null In Law , tho it was ju- 
dicial ) being Jikewayes/^wre marstiimo. 



I). 37^. 



Blair of Kinfauns contra Mr, Thomas Foujer, 

6. July. 1676. 



IN the Ofc bctwuct Sir fViStam BUir of K/i*f4tfftes and Mr. Thtmst 
FdMler , It was Found That an ASHoa , at the inftance of the E». 
eutors of a Minifter , for buiI4ing a Manls , and refbunding the Expenett 
of the feme, is competent againlt the Heritors for the time «id their Ro« 
prefentotives; but naagainfta Angular SuccefTor: and that it is not 
Deh/tttm fundi. Netvlyth Reporter. Git/on Ckxli. 

■ 



D. 373. 



Rynold contra Erskines. eod. die. 



TT HE Lords Found ^ That, a Father having affigned certain Bonds 
-■• for provifion of his Children , the Creditors have not only an AS&* 
on of Reduftion competent to them , but a perfonal Aftion to refound 
the Sums uplifted , upon the Bonds , if the Affignation fliould be found 
to be fraudulent : But did Referve to the Defenders to debate, whether 
the fame was fraudulent ; The Defenders having Alledged, tbitthe 
fame were granted by their Father, having a plentifijl Fortune for 
the time, fo that he might lawMy provide his Children^ Newbj$h Re- 
porter. 



D. 374, 
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J). 3y;|.i Crauford cot^x2L Gordom eitd. did 

¥KliK Cafe, MeitmierCriuferJ, contra ^ir LodakHck Oendm^ thu Lania 
•'■ thought i^poiDt in tpid^iDn. i»<>k Wfafcthcr wtaat, a Backbond fae'^ 
ing graoced b^ die Compry&r , die xitne ihat he did iid:eive an AffigAa* 
tion, whcteupon he CcMn^ryfed ; or by a perfon having gotten a Dilpo- 
fition, •did afle6t the faid Rights, notonly as to the Granters of fuch Back* 
bond&i and iiheirKeprefentatives^but likewayes as to Singular Succsflbrs ) 
Andif thefeilelhouldbeFonndtoaffeft, if kdid affed only while the 
' 'd Right "Was |«rfonal, and before tnfefttnent, but riot after ? 

The Ixri; liioudit the faid point, to be of that importance ds td Vhd 
Confequence and Ifttercft of me People, that it was recommended^ th?it 
they fhonldhave their thoughts thereupon, to theefled: that the ikmi 
taiay be decided with great confidcration ; And accordingly, this day, the 
cate being folty debated among themfelves, It was catryed and found 
by piuEaiity ot Votes, That fuch Back-bonds do 'aflcft, even as to a Si&i 
gular SUcceflbr, tho extr* corf us Juris ; And albeit they be granted after 
the receiving of fuch Rights ; And that they afleft Cbmpryfings^ «vea 
after Infeftments has followed thereupon, during die Legal, but not t£' 
tar. ' Diverfe of the Lords did Argue and Vote againft the &id Decifioni 
and in fpecial, J. L C. N. B, S. T, Upon thefc Grounds^ i. A. Sin- 
gular SucodTor does not fucoeed, in univtrfum Jus as an Heir, but Only 
i/t Jus Sif%uUrt \ And if the &id Jus be fimpfe and pur^ without axiy 
quality in tar fore Juris ; any extrinfick quali^ or Deed may hind the 
Granter and his Heirs, but na the Singular Succeflbr, who neither can^ 
nor is obliged to know, andtake notice of any quality that isnotinths 
Kight. 2. ThequaUtyofaRight is an Accident of the lame, and 
Jtciientis. effe eft iaeffe ; So that,in Law,where the&me is not in forforeju* 
rist it doth not affedt the Right as to Singular Succeflbrs. j. Upon the 
Oonfiderationsvforefaid, Reverfions, and Bonds for Granting Reverik)ns^ 
do not militate againlia Singular Succeflbr, unle6they be incorfore Juris^ 
or R^iftiate ; And dio there be an exprefs Statute to that purpofe, 
yet it doth not follow * contrsrio, where d^re is no Statute, Baoi^bonds 
ifaoulda^d; feing die faid Statute is made, conform to the Common 
X^w, aiid is Declaratory as to Reverfions ; being dien inoft in cOQtemplaf 
tion of the Parliament, but doth not derc^te from the Common Law in 
ether Cafes* 4. Back-bonds are upon the matter Reverfions and do 
oblige only to make a Retroceflion in fiivonrs of the Cedent ; and cannot 
opers^e more, than if a formal Retroceflion were made in favours of die 
Cedent ; which could not prejudge a Singular SuccefTor^ unlefs it were 

intimate. 5. It would be an irrepairable prejudice to the People^ and to 
Singular Succeflbrs, who, finding a Right pure without any qiiality 
are in hmtjide to think^ th^t they may lecurely take a Right thereto ; 
And yet Ibonld have no remedy, if, upon pretence of Bacl^-bonds, and 
Deeds altogether extrinfick,their Right may be quefHoned. 6. As to th<5 
pretence of the prejudice to the People, viz. That they are in ufe to grant 
Affignatdons, in order to the deduceing of Cocnpr^fings thereupon ; and 
may be fruftrate, if the Back-bond mould not afftd the £une, is of no 
waght ; Seing they trufl the Afligneys , And it is their own ^ulc, if 

they 
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they Truflr pcrfons that doc not defcrve Traft ; And they have a Remedy 
by intimateing thd Back-bonds, which, upon the matter are Tranfktions ; 
whereas a Singular Succeflbr has none. j. That fuch Back-bonds fbould 
afFeft Compryfmgs, not only before, out after Infeftment during the 
Legal; But thereafter (hould ceafe to qualify the fame; It feems to be in- 
confiftent with, and acainft the principles of Law« //i prdCtntid. 



D. 375. 



contra 



'od. 



THE, Lords Found^ That a Biflbop and Executors, had Right only to 
the Quots of fuch Teftaments, as were confirmed in the Bifhops 
time, in his own Right, as Bifhop for the time : And the faid J^ots^ be- 
ing in effeft Sentence-Silver, dies cedii by the Confirmatioxi ; fo that who- 
foe ver is Bifhop then,has Right to the fanie. 

They Fw«^ like waves, That Quots being a part .of the Bifhops Patri- 
mony and Rent ; Tne j^ots, of all Tefttinents confirmed within the 
half Year, after the Bifhops dcceafe, did fidl under the Ann^ and belong 
to the Bifhops Rclid and Executors. Hde C^rptovium. lib. \. ^uriff^ 
Confiftoridis de Sdlario defunSti PAjtorisfemejlri. 



D. 376. 



S^ence contra Scot 



7. y«/y. 1676. 



■ 

IN z purfute for payment of a Sum of Money, It was JBedged^ That 
the rurfuers Cedent was Tutor to the Defender, and had not made 
his Accompt : Which Defence the Lords (uA^lncA againfl the Affigney; 
But it was their meaning, that the Purfuer fhould not be delayed ; and 
and that a competent time fhould be given to the Defender to purfuc and 
difcufe his Tutor. GUndoich p^epotter. Mr. ]ohn Hmj Clerk. 



X). 377' 



Johnfioun contra Rome. 8, July. i6j6. 



IN a purfute upon the paffi ve Title of Succeffor Titulo Lucnaivo ; In 
fwa far as the I>efender had a Difpofidon ftom his Father, without an 
Onerous Caufe: The Lords fuflained the purfute, albeit it was Alledged 
by the Defender, he had made no ufe of the faid Difpofition, and was 
content to renounce the fame ; which the Lords Found he could not do^^ 
being delivered to him. A Concluded Caufe Advifcd. Mr. Thomas Hsf 
Cler] 



D. 378. 



Finlaw contra Utle. J i. July i6j6. 



A Legacy being left in thefe Terms, wz. That it fhould be payed 
out of the Teflatrix her Houfchold PlenifhinR, and Debts due 
upon Compts : The Lords Found, That albeit the.uid pleniflling, and 
Debts fhould not extend to fatisfy the faid Legacy, that it was not a limit- 
ed Legacy ; but ought to be fatisfied out of the other Executry ; and that 
the faid« words were only executiva^ as to the order and way of Payment 
in the firft place ; and Jnterfretatio fhould be ui slfus vdeai ; efpccially 
feing the Legator was the Defiinfls Relation : And it is to be prefumed, 
that the forefeid oualification was only as to the way of payment ; In 
refped the Defunct did look upon her Plenifhing and Debts forefaid, as 

fufficient 
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fufBcient to pay the fame ; And did not declare that the faid Legacy 
fhould be only payed out of the fame^ and in cafe it fhould be fhort, that 
fbc fhould have no more; And it appeared to the Lords, that the Exe- 
cutors had given up a very ibconfiderablc Invcatar of the picnifhing, and 
farfhort otwhataperfonofthe Defuncts condition and profeffion,. beina 
a great Innkeeper, behoved to have in ordef to her Calling. Actores 
Da/rymple .&c. alteriJig^. in frdfentid. 

D. 379* . Bifliop of Dumblain Contra Kinhch of 

Gilmettbun, eddi die. 

J N Anno 1620. His Majeftifes Gt-and^Father did Annex the Dcanry of 
-* the Chappel ^oyal to the Bifhoprick of Dumblain : And did mortify 
thereto an Annualrent of Ten Chalders of Victual out of the Lands of 
Mdrkle and Traprane \ By vertue of which Right the Bifhops of Dum^ . 
tlane^ haveevferfmce-poffcft the faid Annualrent, until 1638. that the 
Bifhops were fupprcft : And thereafter j Mr. Alexander Henderfony and 
Mr. Revert Blair being provided thereto, as his Majefties Chaplaines, 
did continue in the polteflion of th&fame, till the Bifliops were Reftored 
in 1 66 1 . and fincc the Bifliop of Dumtlane was in ppfTeflion of the , lame i 
But Francis J^inloch tiovf HcYttot J thohc had been in ufe of payriicnt of 
8. Chalders pf Vifhial, as a partoftlie faid Annuity, out of his Lands^; 
fincc te acquired a Rightto the fame ; being charged at the inftance of 
the faid Bifliop, did Sufpcnd upon that Rcafon, viz.^ That the faid An-- 
nualrerit was Wadfci by the Earl of Botfmel in the Year 1 587. to Mr: 
Thomas Craif for 7000 Merks : And John Murray Earl of Annandale hav-* 
ingaccjuireAthe Rigjit of the faid Annualrent ; and. having refigncd the 
fame in fijvours of /^ ^a. to the effeft it might be Mortified, as ikid is ^ ' 
The King, by the laid Mortification, could give no other Right, tHari 
wha|j;flpwcdfrom the faid perfons. his Authors, which was rcdeemabte, 
as faid is ; . and de fa&o the feid Right was Redeemed •, In fua far aSj 
the Right of Rjevcxfion of the laid Annualrent having Come in the perfon 
of the Duke oi Lennox^ Donatorio theForefaulture of the Earl of Both^ 
well, and from him to the Earl of Bdcleugh^ , and from the late Earl of Bd^ 
€leugh to Sir John Scot of Seatoun. C^tirade/unt/ **^ * 

D.'^So. ' Jafray contra Murray. ^.No'Tje^^er.., 16 j6., 

; A Party being purfued , upoa^e {ia^ire Titles*, ^dd inTpecial upoii 
J\ thit of Charged ta enter Heir ; and having offered to Renounce,. It 
was ^efffyedjA^t he could not, Stieg- Ret ■vras^tiot'tftfegrM ; In Refpeft 
hfehad panted aBond, OEpurpote, that thcrfewpori the Eftatc might; be 
Adj\«feed y ;Tfae Lords Found , That albeit he had . not granted the Bond 
^ponthe. de6grie.forefaid,yet,the Eftate being adjudged and incum- 
Ijcrcd by his.Dead , he ougjit to be Lyable. to the DcTugfts Creditor^ 
yro tdnto , Or to purge. Gi^Con Clerk. , :. .. . ^ . . ' 

r It' is IhoXight, That if the Appeii^nd Hear woxMdoiofe grant a Bond, 
liiai:' die Defuncts Eftate might be thereupon adjudged, ought to be Ly^ 
able infolidua^ But if he grant a fecirid >vhich is a lawful Deed , and 
. thwcupon his Creditor. adjudge , which he could not hinder j It is hard 
to ftiflainc si pa£Clve Tide againft him ; unle& his- creditor , having ad- 

A a a a a a judged; 
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judged , were fet^sfied by thatcourfe ; In which cafe, feing the Defuncts 
creditoris are prejtjulged, It is i^eafon he fbouid be Lyable/ro ttnto. 



p. 381. 



Statari 



I Ands being bought after Interdiftion : A Rcduaion of the {aid In- 
f ■■-' terdiftion was purfucd at the infbnce pf the Buyer,, upon thcfc Rea- 
fons. I . That IntcrdiSions, by the Common Law, are only of prodi^i ' 
AndInterdi€b(M^ are in cflfea given Curaores to them : And, by our cu- 
,ftom, albeit Interdiftions are granted fm cmU Cognitione^ upon Bonds 
granted by perfons intcrdiacd, upon that confideration andtiarrative 
that they are perfons facile, and not fit to manage their Effete ; whereupon 
the Judge prefumcs , that they are fuch ; and upona Bill gives warrandfo 
puMilh the fame ; yet the Interdiaion in queflion ought not to be fuflain- 
cd, feing it is not the ordinary fhlc of other Interdiaions ; arid the Bond 
of Interdiaion bears no narrative of Facility j but only that the Granter for 
thefiandingof hisFamily, being very Ancient, didoWige himfelf nw to 
Difponfc his Eftate without confent ot the Perfons thereinmentioned and 
Xjetters of Publication were not raifed thereupon, but Inhibition was' onl v 
ufed. ^ 

2. That Intcrdiaions are a Remedy, • for fecurcing weak perfons 
and ought not to be a fhare to others : And the Law fiivours, and helps 
thefe that are Jecefti, and not deeipentts: And that the Purfucr was m 
pfieacircumveened, infwaferas, tbefaid InterdiSioii was notRegi- 
ftrare till the Purfuer was m Terms of Bargaining; and they hadfearclwd 
the Regiflers, and had notfound any fuch Interdiaion ; and the onlv In- 
' tcrdiaoron Life, was Witncfs to the Bargain, and got a part of the wice* 
and the reft of the price was payed to Creditors anterior to the Interdiai- 
on; And the Purfucr, relying upon the Ingenuity oftheDifponcr, thohe 
mi^ht have fecured himfelf by taking a Right to the faid Debts, did 
cxtinauifh the fapne, by taking Difcharges andRenoondatons. 

TEcior^i^being divided in their Opinions, Thecafc was not decided 
this day. /% Clerk, htfrsfi^ig. 

D. 58a. Inter eojdem, ip. November. i6y6, 

np HE Lordf fuftjuned die Interdiaion abovetnentioncd, the Dcfen- 
* ders offering to prove, that die Perfon Interdiaed was not rei/tue 
fnividttf: AndFoaiid, Tha| die perfon interdiaed was dierebyindie 
condition of Minors ; Apddijit he and his Heirs could not quefltton anv 
Difpofmon or odjer Defid dpwsby him, upon the naked head dP Interdiai- 
on, unlcfs they alledge and qw% Lefion : And that the Purfucr of th^ 
Reduction may prove that die Bargain \¥as profitably made, and dut die 
pryce vas w r«» wf/iw : And die Lords declared, diey would 1 
he nice as to PrpJ^p^n ; but Rekrvcd die confideranon of it 
themfelves. 

If was fiirdicr Repfj/edpthii d»e Interdiaion is NuU,being Execute bv a 
perfon tlut was not a Meifeflgcp,bcing deprived ; which was RcpeUMJn 
refpca of the Anfwer,diat it wis offered to be proven,tha«notwithftaLl. 
ing of the Sentence of Dcprivatiofi, he was holden and te»tms & reputt^ 
tusXQX^ aMcffcnger: Notwidiffending it wisTriffyed, diat die Pur- 
fucr 
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fuer,iii Fortification of the Sentence of Deprivation j and his own Depofi-* 
tion ; offered to prove, that it was the common Opinion of the Country, 
that the Executor was not a Meffenger, then being deprived : Which 
was tliought hard by fome of the Lords ; being of the Opinion^ tliat at 
leaft hahitus zwAteM^s & of into ought to have been allowed to both Parties 
to prove ; Referving to the Lords, to Confidcr the Probation, and to 
Judge, according to that which Ihould be Found moft pregnant; 

D. 385. Pa^fr/o/z Gdtitra J(^n^oun. eod. die. 

IT was defircd by a Bill, That a j^rty, agaihft v^hom WitnelTcs Md been 
ufed, and who had declared, rpight be allowed to qUalify the Inhabi- 
lity of the Witneflcs ; and that aTerme fliould bcAfligned to that piir pofe : 
Whereupon it was Agitate among the Lords,' If a Reprobator ihould be 
fuftained by way of exception, whereupon there \v'Ould be a new Litif- 
conteftation : And it was urged by fome of the LordSf that if the. Inha- 
bility of the Witneflcs fliould be qualified upon the ordinary Grounds, 
whereupon the Witneffes themfelvesare interrogate, viz. That they are 
aoe worth the Kings unl^w, and fuch like; That Reprobator ought not 
to be fuftained; Efpecially the Party being heard, to objeft againft the 
Witneflcs : And j^et the Lords fuftained Reprobator,by w?y of excepti- 
mi) and without Limitation; In rcfpect, the Oath of the WitnelTes con-* 
ccrni6g their own Hability is only an Oath of Calumny ; and notwith- 
ftanding thereof, a Reprobator oiay be puffued, by way of Action: 
And the Objections, againftthc Witneflcs, may come to the Parties know- 
ledge, after they have declared : And as there may be Two Litlfcoate«- 
ftations, ifan exception of Falfehood, or any other, fbould arife upon the 
Production of the Writes ; there is eadem rttio as to the Witneflcs ; feing 
the Objections againft them could not be proponed before Litifcontefta- 
tkOA :. And, if they be Relevant, diey ought to be proven ; And it is 
the intcreft <rf both Parties, that the Reprobator ihould be received by 
way of exception ; ne Ut9s frotekmur : Qut the Lofds Ordained a 
OMidefccndancej to be given in, in Write, of the Grounds of the ReprO" 
bitor; andtobegiventothe other party, that hemighfi^be heard to de* 
batC) upon the Relevancy of the fame. Gii^« Clerk. . 



P. 384. 



Inglis contra BoftvelL 14. Ntyvem, 1676. 



A Father baw^iig granted Bonds of provifion, in fevours of his Chil* 
•f^ iireh being » fmUU ; and having thereaftel- contracted Debt • 
It wM Fojftad y That the Creditors, tho p^erior , are preferable to the 
Qiildren : And tho , in other cafes , It is prefum^d That Bonds or 
Wmes , being in the bands of thcfe to whom the fame are. granted, were 
4tliya«d4^ inmo ; yet, in the cafe of Children , th« Prdumption lyes 
9gainft thcm,thBt they are ftill in the hands of their Parcnts,fb that they are 
inafters of the &me : Aadeoijfo, that thereafter they contract Debt they 
levock the feid' Provifiais, In Iwa fer as they may prejudge their Cre- 
ditors ; unlefs it be offered to be proven , that they were delivered 
and were the Childrens Evidents, the time of the contracting the iaii 
pofteriorDebt. A^ntfiw/91 Reporter. Mv. J(ib» Hay Ckrk. 
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D. 5 8 5 . Damdfon contra Wauchof. 1 6 . Ndvem. i6j6. 

70 H N WauchoP^ one of the Macers before the Lords , having taken 
a Right, by Tranflation , to a Bond of 700 Merks , alledgcd gran- 
ted' bv the deceaft James Davidfon. Jay lor in the Canof^ate to 
Horfeburgh: And aRcduftionand Im probation being intented of the 
faid Bond ; The Lords did decern in the Improbation ; and Found the 
faid Bond to be falfe and forged ; and remitted Dumbgr Forger to 

the Juftice : Albeit the Writer and Witneffes, and the Debitor and Cre- 
ditor being all deceaft, there were no means left for improving the faid 
Bond direftly : Which the Lords did, In refpeft of the indirea Articles 
aftermentioned, and the concurrence, in great number and preg*> 
iiancy,oftheprefumptions and evidences of falfehood, arifing intriniically 
upon the infpeftion of the Write, and the compareing m Papers and 
ptherwayes, viz,, i. That the Debitor D^i/i^/i/i was a perfon moft Re- 
foonfal ; and the Creditor Horfeburgh indigent ; So that,the Bond being of 
date 1644. It could not be thought, that if it had been a true Bond, the 
Creditor, or bis Reli^, would, or could have wanted payment (b long ; 
nothing being done to recover payment until after 1669. That the iaid 
Bond, being A Signed to Lduriej was transferred in &vour$ of 

John Wduchofy aKer all the means of Improbation had failed by the deceafe 
of Writer and Witneffes. 2. The faid Ldurie and Ji^m 

JPT^iy^^ being examined upon Oath, It appears by their Declaration^ that 
tlieAflignation of the {aid Bond in favours of . Laum was nev^ 

delivered to him, but was ftiU letained by Dumber y who 

had Marry ed the Reli£l of the {aid Horfeburgh:, and (H^etended that the 
laid Affignation was made by Horfeburgh y , in rayours of his Wife, but left 
Blank; And that Laaries Name was filled up to the ufe, and in be*- 
balfof the faid Dumbjtr^ndhis Relict;, for fecurity of a ftnall Debt due 
to the faid Laurie, j. That John fVau^hof did give to Dumbar^ for a 
Tranflation from lJiwr/>,^ only 300 Aferix, and did promife, in cafe he 
Ihould recover the faid Debt, to pay' 200 Merks more ; of which, 100 
Merks was to be payed to the faid Ldurie ; And it cannot be thoi^t, that 
Dumber would have giyen away fo confiderable a Sum, the Boncfand An- 
nualrent of the faid Sum extending to 100 lib. fieri, for joo iWJrrjti ^prefently, 
and 2QO Merks upon the condition foreikid. 4. It appeared by the Bond 
and Affignation, that they were writcn witfi one Hand, and the Wit- 
neffes Subfcriptions appeared to be all writen with one Hand. 5- The 
Writer and Witneffes are obfcure Perfons, and not known ; and the dc^ 
fignation of them is fo general, that they could not be well found ; being 
defigRcd Writer's and Indwellers in Edinburgh^ and no otherwayes. 6: 
It appeared, by comparing other Papers writen by D«M^4r, both as to 
the Cbarader, and the Spellings that the faid Papers, being writen by 
DumboTy are the fame Write, that the Bond and Affignation is of. 7. It 
appeared by fome Papers fubfcribed by David/on^ pcoduced by Wauchop 
to aftrud: and approve, that his Subfcription to the £ud Papers is not 
Hkc that of the J5k)nd. , - - . 

Diverfe Papers were produced, being alledged to be Forged by Dum* 
bar ; being Bonds grant^ by perfons who were Dead j and whereof die 
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Writer and Witncfewcix likcwaycS Dead; which did labour of* th* 
fertic Groiiridsof Sufpition and falfchood : And albeit they were not de- 
clared to be falfe, yet being queftioned and a warrand being given by the 
Lords to apprehend Dumbar^ he had elcaped^ and was Fugitive : And * 
the faid Dumbsur is lobkt upon^ and is fefflm^fdm^ as a Falfary and a 

Forger. 

'- The Lor is were evil fatisficd, That their . Macer ihould have takett a 

Right to, and irfcdjuch a Write ; But as yet have not Ccnfured him, U - 

frd/e»tfa. 

D. 386. faterjhn cdritfa Mckenzie. i^.No'vem..i6j6. 

THE Defender, in the Ifflprobation of ah Affignation^ transferred iii 
in his favours, being urged to abide by the fame ; and having oflfo- 
red to abide by the fame, as given to him for an Onerous Caufe ; and as 
true for any thing he knew : h tvds J^fwered^ That Certification ought 
to be grahted,unlefs the Defender would abide by the fame pofitively, as a 
true Dcjed : Seing,otherwayes, falfe Writes might be conveyed through 
many Hands, and the ufingof the fame might efcape imPune^ notwim* 
flandlng of the Aft of Parliament, a^aintt the ufers of falfe Writes j . if 
they fhould be allowed to qualify their abideing by tlje fame, in .man- 
ner forefaid ; which is contrar, to the very Notion oiFabiding by ; which 
imports a pofitive afTertingthe truth of the fame.. Upon which Debate^ 
the Lords Confidered the great inconvenicnts on either hand, if a Pight 
may be taken tofiilfe Writes and lifed imfune ; whereas before any perfoa 
take Right to the fame, they ought to inform thcmfelvcs concerning thp 
lame, and the Condition and Quality of their Cedents. , And on theo'thec 
part,if commerce fhould be obftrufted fo far as a Right Ihould not be takea 
without hazard to Papers, having no intrinfick nullityardefcft, that;of 
faHehood being altMethcr extrinnck, and which cannol be known, \ - 
. HhtLordsy in relpeft the Cedent, who had made tlie Tranflatjpn oj^^ 
the Write quarrelled, was. Living, Ordained him to abide by the feme "^ 
fimply " And buffered the perlon, who has now Riglv thereto, tp 
abide at the fame with the forefaid quality ; But refer ved to thcmfelvcs, at 
the advifingoftheCaufc,^ to confider what the faid qualification may in^^ 
port- in : behalf of the Ufer. Afton M(kcn&ie and others, kltcri FiUconiri 
Hjjftoun Clerk. Jn frdfmtti. 

t>. 38.7. yKeir contra E. Branford. ij^.Norvembsr i6j6\ 

HIS Majefty and the Parliament having refc^nded the Forefaj^turc 
of the Ijite Earl ofBrjmfordy who had been Forefaulted the time of 
the Troubles for his Loyalty; did .lb. qualify the Act of Refciflion 
and Reftitution, that albeithe had Daughters, who by thje Law.w;ould 
)fsivc been Heirs^ g£ Line ; ^et the Efbtte i^ds ioctltAby the Farliaftiei^^ 
iMJonhisGrand-^hild, SoQttXthcLOT who had Marryed onp, 

ofthe Daughters. " / '\ 

. Mv.lVtUismlVeir, having Kight by AfGgAation to a Debt of 5000 
Jderh.duc by, the ^i oiBrdi^ordtoiP/uruklOfy oiie of the Qrahd-' 
children of the^idEarl; anda Pecreet'&itig obtaisied fot the faidDebt, 
againft Edf^^4 Ruthvini^ Lord Forre/ersSotiy as having fucc^eded intht 
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faidEftatc, and being honor $fm fojfejf^r, and having ^ighfas faidis, to 
iaid Eftatc, ought to 6c IjfAhXtfMffivt tothc Burden. 
. The L§rds^ by the faid Decreet, Declared, that the Eftate fbould be 
Lyable ; and thereupon Adjudication having followed againft the (aid 
EihMrd, of a part of the Eftate, and Infeftment upon the fame ; the faid 
£4i(iP4ri did intent Reduftion of the faid Adjudication upon thatRealbn, 
That the laid Decreet againft Eihard Ruthven^ whereupon it proceede^l^ 
was Bxitraded wron^ouny , and not conform to the Minims and Interlo- 
quitor ; which were in thefe Terms, that the Eftate fhould be Lyable to 
the Debt ; but not that the faid Edward fhould be decerned to pay ; as the . 
l>6creet tiears : And that there could be no Adjudication againft the faid 
Edwardy who was not Heir to the faid Earl : but there ougte to have Been 
ft Decreet and Adjudication, againft his Heirs of Line, being charged to 
enter Heir. 

Upon Debate among the Lords^ fome were of the Opinion^ and . did 
Reprefent, that there could be no Adjudication againft the Heirs of Lin^ 
nor Decereet Cognitionis uufa^ feing they could not be charged to enttr 
Heir in fpccial to f hat Eftate, which, by the Act of Parliament did no| 
belong to them ; but was fettled upon the &id Edward^ as faid is ; And 
that the faid Decreet againft Edward was Difconform to the L<fiif^nter^ 
toaqttor ; Seing it was not intended, by the faid Decreet, that the faid 
Emi^ard or any other Eftate of his fhould be Lyable to the faid Debt; It 
betnj^exprefly declared in the faid Decreet,that he fbould be fvfc of perib« 
nal Execution : And the laid Decreet was, but in efiect, a. Decreet 
C'egmiicmis caufk : And therefore behooved to bear the Decerniture ton* 
faid, that he mould be decerned to make payment, which was only dkis 
Attt/k, to the efiect Execution might foUow by Adjudication : Andjjy the 
Summonds, whereupon the Decreet proceeded, it was only craved, that 
the Eftate fbould be afleaed ; And, by the Adjudication, Brdmfards £^ 
j^te was only affected, and the Adjudger was content to declare^ diat he. 
fflould sdScct no other Eftate. 

' Yet fome oftheLi^r^/ were of the Opinion, That the Etecreet not be^ 
Sng ih thefe Terms, that the Lords decerned CogMstioMis cM/a, to the eflfedt 
Bkecutton miglu follow againft Brsmfords Eftate j It was iV* Arhitrio Ja^ 
dicfSj to fbfbin the Decreet to be a Ground of Adiudicatioo or not : Aftd 
that Mi^. Wriidm Weir^ having been acceffory to the Appeals^ at the in^. 
ftance of Cdender from the Lords of SefGon, deferved no favour : And 
it was-carryed by plurality, that the Ad judicadoa fbould bareducecl^ 
iV«r/wi> Reporter. Mx. John Hay QXtvk. 

t): JS^S- Shiill Minifter of Frefiotrnktrk contra His 

fatifboners. a%. J^ovember 1616. ^ 

r • • ^ 

TH E Lords Fotmdy That V iccarage Teinds are ruled by Cufbm, znS 
.Local as to the ^o^ii andKiodE^ and manner of payment of fuclit 
Tcinds as are triiely Viccarage : So far, that in a purfute for Viccarage' 
Teinds^ The Defenders AlMgirn; that fome of them had beenm ufe 
6i I^ymg only Ibipe certaia .Kinds by the fpaceof 2o.Tears ; The 
tojfd f^unditK laid Alled^nceiRekvant, to free them of other Kinds ^ 
Albeit iJicy dd Reply, that tbeLFurfuec was in poifefiion of the Kindr 
lAqpefbon within' the Farifb; ibme others o£the Farifh, having been in 
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ufe to pay the fame : And that Viccarage is fum^n uHiverfitniis/a Baronid^ 
and poiTeffion of a part interrupts Prefcription ; and is^ in Law^PofleflkMl 
of the whole. A^wrw^ Reporter. 



D.389. 



John Ker contra Jean Ker. eod, die. 



IN a purfute at the inftance of a Donator : It was Alleigei^ That the 
Debt purfued for, Was Hcretablc quoad fifcum j And it being Reply fd^ 
That the Purfucr had Right thereto as Executor Creditor : The Lords 
found Procels upon that Title tho fupervenient ; The Teftament be* 
Ing confirmed after the intentingof theCaufe, 

In the &me Caufe, It was F(7iv/(^ That a Teftament being confirmed^ 
the neareft of Kin ///a memento has "^us qusfitum to that part of the Goods 
which belong to them, and do tranfmit the fame to their Bxecutors, and 
thefe who f eprefent them; tho the Teibmentwas not Execute, before 
the dec^fe of the nedreft of Kin : And that the faid Intereft and A^lion^ 
being in effect a Legit ima^ and competent to them by ihe Lawajsd Ad of 
.Parliament, is fettled in their perfon and doth tranfmit ; tho the £w[ic bs 
not recovered in their own time. 



V. 5 90. 



Scot contra Toi/h, eod, did 



AN A^gnauon, being made in HoUand^ according to the cuftomtliere, 
by way, of Jnftrument, under the Hand of a Notar, , a Tabcllion hav- 
ing ret^ned the Warrand in his Hands, Signed by the Parties,, was iu^ 
Aainqd, inrefped ofthecuftom and eonjuetudo hci. Jufiiu'-Clerk Re- 
Jporter. , , 

* 

D. 391. I>rumellier contra E. Tweeddale, 30. Novem, 1 6 76 . 

IT was objeftcd againft a Witnefe, That he was Tejfis. DomefiUus^ be- 
ing Servant to the Defender j at leaft having been his Servant the 
time of the Citaticta i Whereunto // was Anjweredy That he was 
not prefcntly his Servant ; and tho he was his Servant the time of the Ci- 
tation, he might now be a habile Witnels : The Reafon, why Servants 
cannot be Witneffcs in behalf of their Maftcrs, ceafing in this Cafe, yiz^ 
That their M&fters might have influence i3po;i them ; and that they 
Imay declare in then- Favoors, out of fear, to be puf out of their Service: 
Andastothe.pretence, that it is prefumed, that the Defender put the 
Witnefs out of his Service, of purpofe, that he might ufed as a Witneft; 
the fame doth amount only tdfrafumftio hominis^ which cedit verltati ; And 
animus and dcfign not being probable, but by the Oath of the Party, tlie 
Defender and the Witne^wereiree to declare, that he was not removed 
mt oftbeDcifenders Service upon die defign foreiaid^ And it was more 
AronglyiDolbe prefumed^ that neither the Defender ,being a Pedbn oif Qlis^^ 
iity, nor the Witnels would perjure themfdvcs. 

k was &rder urged , That the ^vitnefs was to be uied upon a. pft« 
per that had been produced after the intention of the Caufe, and for 
jfmprovuig tt^ Date of the &me ; And that he was removed oqt of 
iiiejpc£aaders Service bbfor the production 9fthe .^id p^per^i .^ that 
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be could not have diac profpect and defign to.ufe him asa witneis, and 
that he was removed upcMi the account lorefaid. 

The Lords , before Anfwer , Ordained , that the Time of the produ- 
ction of the faid paper might be tryed. Redfori Rep(»ter. GAfom 
Ckrk. 

D. 39a* Grterfon contra The Laird of Lagg. 

I. December. 16 j6. 

A Superior, having obttincd the Gift of his own Ward, did purfoe 
his Subvaflal at the inftancc of a Donator , in Truft and to his be- 
hoof for Maills and Duties, dureing the Ward : And the Defender hav- 
ing Alledged, That the Purfute was to the behoof of the Superior himfel^ 
and that he or his Predeceflbr had Difponed to the Defender his Lands 
with abfolute warrandice. 

The Lards Founi^ That the Gift of Ward, being given to the Vaflal, 
did accrefce to the Sobvaffal, paying his proportion of theCompofition: 
Albeit it was urged, that as the King might have given the faid Gift to 
«nqither,he might have given it to the Vaflal himfelf ; and he could not be in 
a worfe cafe than another Donator : And that the Subvaflal knowing the 
namre of the Ri^ht, that the Superior held Lands ward ; was Lyable to 
all Cafualities arifing tx mturs reiy to what Donator foever therfame be 
given- 
It was controverted amongft the. Lords, What fhould be the Ground 
of the Decifion in point of Law ; And fome were of thc^ Opinion, that it 
"was upon that Ground, thsitjus fuperwmem sccrefcit; the Lands being 
difponed to the Subvaflal up oftimA maxima : But it was the Opinion 
of others , That Jus fuferveniens dfcrefcit , when it is either of the Pro- 
perty , or of any Servitude , or of Cafualities that had Men belore d^ 
Right granted to the Vaflal ; but not of Cafualities arifing thereafter 
ex natura rei: And therefore they thought, that the Right fhould be 
found to accrefce to the Vaflal, upon that Ground, that the Relation be- 
twixt a Superior^ and his Y affal, and the mutual obligation & fides ht- 
twixtthem, isfuchand fo exuberant^ that the Superior fhould not taJce 
id vantage of a Cafuality fallen upon account of his own perfop, and by 
his Minority : And that a Right of Ward, granted to the Vaflal himfelf, 
or to any other to his behoof,is upon the matter a Difcharge of the Cafuali- 
ty, ^bpth as to himfelf, and as to the SubvafTal, that is concerned In coa«; 
lequcnce.' iVlw/M/f Reporter. HdjiftounCltiAi. 

p. ^ 9 J . Home contra Scot, eod die. 

1 N a Procefs for Maik and Duties ; It wds JUedgedy That One of the 
•■• Defenders was in pofTeffion by the (pace of 7. Years, by vertue of a 
Tack, and had the bencfite of a . poflefTorv Judgement : And it being 
\Rip^; That he ought to fay, that he haa a Tack from a pcrfon Imiv* 
ing Right : And neverthefs, The Lards Founds That is w^s fufficient to 
Alledge,.thathe had a Tack, and by vertue thereof in fo long pofTel^ 
fion. • \' ^' 

' Thii Decifion fecmed, to fome of the Lords ^ to be hard; in refpcft a 
Teh^t is not properly in pofTeilion, but detinet to the behoof tte Set- 
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tcr ; So that he could be in no better cafe than his Matter, who, not with- 
ftandin^.of his pofleflion, either in his own perfon, or in the perfoii of his 
Tenneht, cani;(ot plead the benefite of a PoJleffory Judgement- unlefshc 
•had,or fhould illedge upon, fome Right; And if the^Mafter werecalled as 
<fe/i^?e?he wasinthefaid procefs, It were inconfiftent, that his Tcnnent 
Ihould have the benefite of a Poflfeflbry Judgement and not himielf. In 

D. 5^4. Rutherford contm Weddel ^: December. i6y6. 

THE Lordsy In a Sufpenfion at the inftance of a Bankrupt, who was 
-Erifoner ; did allow him to come out without the habitq-B^caufe 
It was !rej)refented, that the Debt was for the moft part not contitaBfed by 
himfelf,feut by f his Father : Albeit fome of the Lards were of the Opihidi^ 
that the Aft oiSederunt bearing no diftinftion, and being made updn 
good coniSderation, and conform to the pfaftice of all other Nations; 
That Bankrupts ftiould be known by a habite to be perfons, that dcferved 
no Truft ; and that others may be affrighted from contrafting or under- 
going Debts, which they are not able to pay ; And that the pretence forc- 
faid wasjfrivolous,it not being prefumable,that a perfon would be Heir and 
become Lyable to Debts, that he had not Contracted, unlefs there were 
EiFeasandfufficiencyofEftate, to pay the fame : And iffucli pretences, 
fhould be allowed ; the Law would be altogether elufory. Qosford Re^ 
porter.. Mx. Thomss IrLt^ Cltxk. i 
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The Town of Glafgow contra Greenock, 
7. December 1676. 



»nPHE Town o£ Glafgow, having intented a Declarator againft the 

-*■ Laird oF Greenock, contaiiiing thcfe Conclufions, viz.. That 

it fhould not be lawful to Greenock, or his Burgh of Barony, to import aaV 

Goods from Abroad; which, by the late Regulation, and Aft of Fariiaii 

mcnt concerning the priviledges of Burghs Royal, being the 5. Aft of the 

id. Seffionof his Ma jeftics Second Parliament, belongeth to the Royal 

IBurghs ; and are to be imported by HlMmfrivaive ; and in fpccial Win^ 

Brandy; and Salt. 2. That if they fhould be found > to contraveen the 

•Taid Aift of Parliament, that tlie unfrec Goods deprchended fhbuldnot 

,Only bcpfcheat ; but their whole Goods ; conform to former Laws and 

Afts or Parliament againft unfrec Men. 

. • liiv4s JUedged, for the Defenders ; That,atleaft, they ought to be in the 
^lame cafe as Strangers, and Unfrec-men of Forreign Nations ; who may 
impiart without limitation,making Oftr to the Royal Burgte j and if they 
do not biiy the fame from them, " being obliged to Sell them in whole falc 
and at the price to be limited and appointed by the Burgh where Oflfep^ 
is made ;' and that the Burghs of Barony had been in ufe of importing as 
Strangers, the iame being qualified as faid is; Andthcfaid Cuftom was 
not, contrary to Law, but conform to divcrfcAfts of Parliament and in 
fpccial the 100 Aft of Kj. 'Ja. 5/^. his Parliament, bearing, 

tliat if any Free-man, or other Heots-man dwelling within this Realm 
;ihouId bring home Wines, Salt, or Timber; That the Magiftrates of 
, C c c c c c Burghs 
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Burghs, where the iame is entered, ihould fet atiriceupon tbei^ej 
•which imports that Unfree-men may import the fame. 

The Lords Fou/tdy That by the faid late Aft of Parltament ; The matter 
of Trade is fo regulated ; That as the Burghs of Barony didr priviledges 
to import Goods and Commodities^hat they could not import before, are 
fettled upon them ; and on the other part, Royal Burghs arefecured from 
the encroachment of Burghs of Barony ; So that they cannot import, but - 
the particulars allowed to than by the laid Aft: Therefore that, upon 
.,no pretence, the Burghs of Barony and Unfree-Men can impcxt any 
other Goods ; and that they are not to have the Liberty that Strangers 
Iwve ; Seine Strangers are allowed the liberty ofTradc and Commerce, 
being quaUned as laid is: And if the iame were denyed, there would 
be no Trade betwixt our Merchants and them : Whereas the Liberty of 
Trade, and to import Forreign Commodides, is only lodged and (baled 
tipm Royal Burrows, upon good Confiderations ; and i»r«i^0(^the fame 
they are Lyable to a 6fh. part of Taxations, and other publick Burdens. 
3. It WAS Founiy That, albeit in the late ASl of Parliament, there be not 
mention of Salt as one of the Conunodities allowed to the Royal Burrows 
and contained in the fpedfication, that the iame does only belong to the 
Royal Burrows ; Seing they are founded as to all Commodities, not ex- 
prefly allowed by the uid KQl to Burghs of Barony and Reality «» Jurf : 
And the Bui^hs of Barony are excluded, by die (aid A£i, as to all cdiera 
except thefe allowed to them exprefly by the ^d A6t \ and come under 
that general, viz. Such as are neceflfary for Tillage or Buildikig, or for 
tha ufe of their Manu&dure. 

And whereas it was pretended by the Defenders, that Salt is neceflkry 
for the curing of their Fifhes. T)m Lmris Founds That Manu&Quie,^^ 
tended by the Ads of Parliament, is only to be underflood of Works e- 
leded by Companies or others for making (^Cloath, or fuchlike ; abouf 
which nuny poor People are Employed and Entertained : And tho there 
be sldll in cureii^ Herring, they are not a Maau&£hire, but a Native 
Goounodity, without any alteration of the form,and (mly qualified by the 
curetng c^ the fame : And that, upon that precen<;e, the Defenders oi^ht 
npt to oe albwed to import Salt : But was Recommended to iome of 
die Lords, beii^ alfo upon the Council, to move chat a courle might be 
tiJcenfor Regumeins the price of Salt; that it be not Arbitrary to the 
Royal Burrowes, to lell the £une at fucli Rates, as the Burghs of Btrony 
cannot, without prejudice, buy the fame ; So that diey may be foited to 
defift trom making or exporting Herring. 

Th& Lords F<Mtdy That the iaid Aft having defined the pain to be 
the Efcheat of the Goods deprehended ; And not the Efcheat (^theCon- 
traveeners whole Goods : And thit as to Goods not deprehended, the 
pain oi^ht not to be greater : And that thefe who import unlawfid 
Goods, contrareco the Ad, tho they be not deprehended, may be pur« 
fued for the value of the &me, and no farder. 

Some of the Lords were of another Opinion, as to diis Point, and 
tfaoi^ht, that feing the late ASt of Parliamem, doth mention only diecafo 
of uiSawfUl Goods deprehended ; and doth relate the former Pra£tice,as 
to the attaching and aflfedingof the fame ; and it is inconfiftent, that both 
the Goodsdeprehehded ihoiud be efebeat, suid like ways the Contra veen- 
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ersodier^oods.fliould be cfchcat; That therefore the former Laws are 
ftiUin vigour. Aclor Lockhedrt^ &€• dltcri Cuningham. In fraCenm. 

D. 396, Marjhal contra Holmes, ii December i6j6. 

AN Advocation t)cing produced, after the Judge had decerned, but 
before he had cleared and diftate the minute of the Decreet ; which 
he did upon the Bench, immediatly after produSioil of the Advofca^ 

tion. 

The Lords Found the Decreet NuH, as being ffret^ mandao : But^ in re- 

fpect of the Circumftances, and that the Judge had decerned before, as 

feid is , diey turned it in a Lybel. Thefmr&r^ut Reporter- GAfon 

Clerks • 

D. 597. 'Durham contra Durham, eod. die. 

SIR JkxMtdet DmrhMm faavipg upon Death^bcd, elvein Bond to the 
Lord CJerm^iuit , he 20000 . merks ; and at the feme time, having 
ordained his Nevoy Mr. Framis Durham his appearand Heir, to pay xd 
JttkJpkus, natural Son to the faid Sir JlexMuler, 6000. mfrks ; The iaid 
Mr. Frdfuis did, after the D^uncts deceafe , grant Bond relative to the 
ibre&id Bond^nd to theorderfor^<^yj^/Er» his Provifion;whereby he ratified 
the foreiaid Bond^ and wasobl^ed to pay the&id Frovifion to Adolfhus^ 
upOQ this condition, lto«t theCounteis of MiMeton Qxyali Warrand and 
Relieve the Eftate ^ i^g'tJ, from all Inconvenients, and in fpecial, fuch 
asm^htaritefrom his Uncles Intromiffion, with publick Accompts ; and 
if d^e Eftate £bould not be free, in manner fere&idjihat the &id Bond ihoula 

be yoid. 

The faid Addfhus having purfued upon the fore&id Bond j It wds 
AUedged , That it was Conditional , as (aid is ; And the Defender dij 
condefcend j that the Efrate was diftrefled for a Debt of soooo Msrks^ 
for which a Decreet was recovered aginft his Heir. , 

Tie Lords Found notwiiManding , That the faid Refolutive Condidoii 
was to be underftood fo, that the Bond Ibould not be void altt^ether; 
but only proportionally efieirand to the diftrcfe^ . NetPtd/t Reporter* Mu 
Thomas H*y Clerk. 

This Deeifion, tho it m/tji affeitr efukMe^ tffitrs to he hard infirUltnift of 
Lair, the frecife Terms of the Condition being eonjidertd. 

D. 398. G)lledge of Glajgow contra Paridioners of Jed- 

hurgh, eod. die. 

r/£ Lords Found, That a Frdentatidn of an a^al Minifter he&xt 
the Term, was not a compleat Right to the Stipend ; unleft there 
had been a Warrand for his Tranfportation* Thefaesrer-defut Reporter^ 
Gihfon Clerk. 

D. 399. IngUs contra IngUsi ig. December I676. 

Tk if R. Cornelius Inj^Usy havii^jgranted a Bond to Mr. John JngUf, for 
XVl a Sum due ix) himfelf, andrcc his Relief of Cautionnes for the faid 
'Ms.Cornelius ; whereby he was obliged, for his Surety,to infefthun in cer- 
tain Lands to be ppflefled by bim,incafeofnotpayikientof the Annualrent 

due 
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due to himfclf, and the reporting Difchirges from the Creditors to whom ' 
he was engaged : and whereupon the (aid Mr. John was infeft by a bafc 
Infeftment. ^ 

Thcfaid Mr. CotmUus, in relj^eft his Son Mr. PAfrick had undertaken 
to pay his Debts, did difpone to him his Lands ; whereupon the feid Afr. 
P^rt-zf* was infeft by a Pubhck Infeftment. 

The (aid Lands being thereafter Comprifcd from the Taid Mr Patrick- 
and tliere being a Competition betwixt the liid Mr. John IngvL and di! 
verfe other Creditors of the (kid UuCormUus and his Son Mr. P^rric/t. 
who had comprifcd the faid Lands from the faid Mr. Patrkk'. The Lor it 
Found That Mr. John Inglis was preferable to the laid other Creditors ; 

f c^\ %lJ fT^""^ "P°" ^¥'^ C6tat)rifings were publick and 
the {xiAMx.Jchn his Infeftirent was holden of the granter, yet the faid 
Mr. 7<.^* s Rieht was publick as to Mx.Patrick, infwafiks, thefaid 
Mr. Famck had co'-roborajc the fame ; and, before the faid Coiprifings, 
had made paj^ment to the faid Mr. John, of certain bygoiie Annualrenls^ 
m contemplation of his fa4d Right; and had taken a DScharge from hSS 
relating to the feme ; fo that his Right, being Publick as to Mr. P^rick 
was publick as to thofc who had Right from him ; and Infeftments holden 
bf the Granter, being valid Rights by the Common Law : and by Aft of 
Parliament and Statute, invalid only as to others, who had gotten oubUek 
Infeftments, mrefpeftofthe prcfumption of Fraud and Simulation- the 
i faid Prefumption ctdit veritati, and in tliis cafe is taken away in mimcr 
forefaid., , ■'• ~»«»vfc 

Thi Lords Founds That notwithftanding that the Right was etanted 
to Mr. Patrick, upon the Confideration foreiaid, and for payment of Ac 
Debts theremmentioned, tlut the Creditors mentioned in the lame, had 

Tr-^U^'^T^?^^'' ¥ k*"*; .^"^°"ly a perfonal Aaion ^ainft 
d» faid Mr Patrick: in refpea the faid Right was not granted to hmi for 
their ufc and behoof; neither vyas it exprefly burdened with their Debts: 
and therefore the L«r^ d,d Ftnd, That all the Creditors, both of the laid 
Mr. Cornehus and Ma P^arick, who had Comprifcd within Year and Dav 
ihould come m fart pajja. . ^* 

D.400. Margaret Ne'Voy contm the Lord Babnerinoch, , 

£0,d, die. 

np HE lord Bdmerinoch was purfued, as Reprefenting and Behavine 
■■- as Heir to the Lord Qouftr, at the Inftance of Margartt Nevm and 
diverfe other Creditors of thefaid Lord Qouftr\ upon that Ground, tlit 
he had ratified a Difpofition, made by the faid Lord Coa/w, in lavours of 
liis Lady on Death-bed ; and was obliged to comprifethe faids Lands, and 
to give the faid Lady a Right to the COmpryfiiig, to be deduced that 
fliould be preferable to other Creditors; And that by the A6b otSederuni 
in my Lord NithfdaUs Cafe, appearand Heirs, granting Bonds to the cflfeft 
their Prcdcccflbrs Eftate may be eftablilhed in their Perfon or in the Per. 
fon of fome Confident to their behoof, are lyable as Beluving : and It was 
Alleged' ioxiht Defender, that Behaving is magis animi quamfalfi and " 
it is tvidcnt that the Defender did fliunc to be Heir; and did of purpdc 
take the Courfc forefaid, that he Ihould not reprcfcnt thedcfunaT 

The 
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m Lords Found, That the Condcfccndence was only relevant in thefe 
Termsr^« That the Defender or any Confident ti hisbehoif, had 
compnfed die faid Eftatcfor Burner inocPs own Debt; and had boffeft 
hy vermeof theCpnjprvflng: Or that the Lord B^/^^ii J hadlommu. 
.mcatethc Rjghtof the find Compryfing to the Lady Coufer - and that 
Ihe had poffeft by vertue thcreo/.; and could not defend Wfetf NVith 
her own Right as being in Lejio, Or otherwaycs dcfeaivc. 

It was the Opinion opMnc of the Z^r^x, That it was fufficient and 
Relevant » fay that BZnrimch had Compryfed for his own Debt and 
was obliged to Communicate the faid Comprvfine- and had rafTfiVn ?C. 
^dy C..^'sRight: For thefe Reafons/ r^T^hSi win" d^^^^^^ 
^itar ZDdnotquodJmuUteconctfifur; And the Lord JB-iW/^^i&^bv t^k- ' 
wg the purfeforefaid to compryfe for his own Debt, intends uion the 
iMtter-A« and to Diny away his Uncles Efete, to fruftrateCrK 
.2. Tho It be pretended, that there is a difference betwixt NithfdJscSt 

'!3k l"? ^",?ft5^1?«^«J*V*'''^^J"^'*^^'o°^asupooBonds grant- 
ed by himfelf, after his Fathom deceafe; And, in this, theCbmpryrwg 1$ 
for my I^d B. W..^ Debls, Contrafted before my LorlcSs 
Death ; ThcTaid diffijrcncc is n6t confiderable, fcing I to that 4fe 
there was a defign to carry away the Defunas Eftate, %y a Deed of the 
App^rand Heir,to the prejudice of Creditors; and there is the (ame S th^- 
3. Thorny Lord Bdmmnoch had pnted only a Ratification, wTthout 
Canmunicatjn&any Right ; eo i/o he behaved as Heir; In ref^ S 
gratified the Ladies Right, for any Right or Intereft he had himfelf^ 
and he had an latcreft as Appearand Heir,Fufficient to eftabUlh a St in 
rfiePcrfonofthelaidpdy, and to prejudge Creditors: fo thai the? 
cpuld not qucftion the fame ; Seing Rights on Death.bed,ficing confeS 
tot>y the Appearand Heir when they aremade, ore* W^l beSSt 

\^^'i*^*l"°^"^'^"^^^^'' ."^^' ^^'^ « appears by the Sw^ 
the Majefy, conccrnmg Rights on Deathbed. . 
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Earl of ^rnji? contiu The Loixl Mcdmid. 

1/^, December 1616 » 



THE Eariof^/^Itovingpurfucdthc Lord MidonJJ, for Rci 
duftion of a Feu holden of the Purfuer ot mm folutum CMmium - 
^.« ^^^4 That the Drfender had a difpofition rfthel^SL' 
goml^Wbcfore my lx)rd.^r^jrfs Right, by a Difpofition litcway? 
ftona him : And tho my Lord >^/f,havmg compleated his Right before 
thePurfuerbyanlnfeftmentupontheftimc, wiUhave Right to the Feu- 
dudcs after his Infeftment; yet the Defender had Right w the bvffon^ 
hy theforefaid Difpofition made to him ; which, being of the LanVft Vn^ 
Superiority and madctotheVafl^lhimfelf, was,upontSe mat^r^n X. 
nation to the Fei>duties and a Difcharge : And fiirder. That as to tlfe 
Fcujdutics after my I^rd^^^^^^^ he was/;, hon^fde, not to pay 

the fame, having the forefaid Difpofition as faid is ; Andmy Lord jH, 
havmg done nothing uponhis Right to make Interruption ; And thS^ 
forp tlieSummonds ought not to be fuftained upon Ceflation and not w^ 
^?\ ^^I lutinjation of the Purfuers Right to the Defender: Bo^ 
which Alledgafice^ the Lords F<w»4^ Relevant. 
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In the fame Cafe, The Lord Mcdonali having proponed an AUcdgancc, 
njiz. That my \j>vdiArgjle was obliged by Bond to warrandLar/rjt«4/at the 
Hands of the Defender ; and of any purtutc competent upon the faid Dif- 
position made to theDcfcndcr^& quern deevilf mm teffaJifw^gmtemr^ei^ 
Exceftio ; And the fame being Found Rekrant, the Defender giving Iik 
Oath of Calumny thereupon ; The Lmrisy In refpcft the Defender being 
in Town had refufed, at leaft had not come to give his Oath of Calumny^ 
had decerned : But the Lord Mcdonali having intented Redu Aion of 
that Dccreet,upon offer to give his Oath of Calumny ; upon pretence^hat ic 
was towards the end of the Seifion^ when his Oath of Calumny was crav- 
ed; and that upon fome occafions, he had been forced to go home, ^wss 
utile Jged for the Earl of Argyle^ that upon McdoBdlds RefufaAto give his 
Oath of Calunmy, it was, in confhuction of Law, a Calumnious AUed^ 
ance, and could not now be received ; And the greateft favour could be 
Ihowntohim, was, that he fhould be heard to verify the fame inftantet. 
The Lords did decern, fuperfeding Extracting, until a day in ^Mudry\ 
that, in the mean time, the Defender might verify the faid AUcdgance; 
having taken his Oath of Calumny, that the Write was not in his own 
Hand. Actores Lockheart and Bernie. alteri Cumnghame zvA Thoirs. Im 
fr^fentU. 

D. j\oi. Litlejohn contra MitcheL eod. die^ 

^TflE Lords Foundy That Bonds granted on Death-bed, albeit ther 
•* are Legacies, as to that effect, that tljey do affect only the Dead^ 
jpart, yet they are preferable to other Legacies left in the ordinary wayes 
of Legacies ; and that the Defunct was in legkirndfotejlae as to the affear 
ing ot liis part, and granting of Bonds to that eflect. JufiUe Clerk Ror 
porter. Gihfon CferE 

D. 403. contra eod. di 



e. 



TH O in Improbations the ufcr of Writes, queftioned as fidfe, ought to 
compear to abide by the fame ; yet a Commiffion was granted to take 
the Defenders Declaration that he did abide by ^ In refpectne was a per- 
fon of great Age. 

I>. 4.04. WaSace contra Murray, eod. die. 

THERE being a purfute, at the infhmce oS a Creditor againft the 
Reprefentatives of an Intrometter with the Debitors Goods, The 
J^ds Foundy That the Paflive T itle of Intrometter could not be fuAained, 
after the Intrometters deceafe, to make him Lyable as utiiverfal lomy 
metter : And yet fuftained the fame in quMtum he was UcufletstMs ; ibc 
Purfuer fbrthe Defenders farderfurety, confirming before tne Extracting 
of the Sentence> a Telhmenc as Executor Creditor to his Debitor. Thefsu- 
rer Defute Reporter. Q^fon Clerk. 

p. 405. Grant of RofoUis contra lL._Bamf, 19. Decern* 1676. 

TH & Lord Bdmf, having acquired the Lands of CnugAoutt bom 
Joh» Ljofty did give throe Boads tx> the fidd Jchn Lyon Bumk in the 
' Cre. 
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Creditors Name, Gontaming pach of them '^oooMerh; And,atthe defifd 
Di the faid>^»,rxJ,4.givc a Letter with the faid Bonds with a Blank 
direftion bearing that the faid 7^A« L..;,, having Difponed to him the 
Lands oiCrstgftoun, for which he had become Debitor by certain Blank 
jBonds containing 5000 Mrjj; Apd therefore defireing that no perfoii 
might fcruple to take the faid Bonds ; For it Qv»M be no diffatisfadlion td 
him, diatthey took diem without acquainting him ; but that it fliould 
be holden, ^s if they had received the Bonds intKe beginning, and had 
theu: Names filled up therein at that time. . > ' 

r 75*^^*1^ S'i'^^i;;^^ didfiUupthe mmtoiJohmGrjKfofRoroaa iti thd 
laid Bonds; and dclivccesl the faid Letter to him, putting aditeftion 
upon the fame, for the faid Joh,» Grmt : Whereupon the Lmd Bamff 
bting charged did Sufpend, upon that reafon, that he ought to have Re* 
tentK)n,bccaufe theM Bonds were gsmted for the.price of the faid Lands 
and m contemplation of a valid furcty, free of all Incumberances : and the 
Jurety not being vah4, In refpcd the Lands Were'affeaed with Hwnings. 
Miibitions, and Compryfings, equivalent to the Sums contained in the 
Bpnds; he had in Law Gondidhon,. as being (j^fV-«^w;»/ir«/iw. 
t;.I r Ta-^ compearance fpr the Doqator of the faid John Lpni 
E cheat, whodid pro<^ce his Gift and Decreet of general Declarator : and 
Alledged, tlMtheought.tobepreferred,becaufe iShad Right to the Sums 
dueby the faid Blank-bonds; Inrefpeathe Charges NaiewafiilS up 
tncurfuReielUoms: And the faid Blanks,. bein| d initio the Rcbelk 
while they w^re^lank, they fell under his Efcheat; and he could not fiU 
up,ordeliverthefame,inprejudiceof the Fisfc. *" ""^^0"^^ not tiU 

The Lor^ Fomi, That the pretence forefaid d£€(tniktio cmCM i^^ i\s^ 
competent againft the faid J^ Lyon himfelf, if the Bonds had been filled 
bp in his own Name, would not be competent againft the Charffcr if 
his Name had been filled up 4^ initio; BeSufeiftSeSufper^cr hJb^h 
content to give .Bond to hin^ It would have been ^IglJjf in wS 
cafe the Ljtceptions competent againft ieUgMttm would not have S 
conipetent againft the Perfon, in whofe favours the dZS was 

the Sufpender by his Letter was content, that the Bonds fhould be hiden 
asiftheyhadbeenfilledup4* /«/w. "^""ia oe nolden> 

The Ms dfo found That the faid Bonds being Blank, tho the^ 
wntiAued Blank, were the faid >/&« Ljt,;,, proper BoSds • andifh« S 
decked before the fiUing up of die fame, tLy woS haVrfalL u.S 

^'H^^."S^ 1?^'Sf^"r*y> ^^^^^g Rebel and hrEfche«Sd 
and declared, they^fcU under his Efcheat ; And His MajeS? and thd 

Donator^could not be prejudged by any.Deedof dieRebel,iy&fg upof 

It was alfo founk. That albeit the Lord Bmffhv his T^ffe- ,„«, u j 
.p that he ccMiki notqueftion the faid Bond:^'^^^^ 
fConduuo or any other that might have been competent aeaSft thd 
laid J.^;, Lypn-, Yet, notwithftanding of the laid Ixttcr ^ie vinS 
might have givin, and he might accepteilher a GikS L^Tii^J^l 
tt^ ^T.f^ Donator, ani th^eupon might claSi Chf^^J^feid 
Sums, r/'5r4«r«'£>.^«/r Reporter. Mr. J<>a5 i/^ Ckrk. 
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D. 406. Temerity Toung^ zhd others^ contra Sandy Procu- 
rator-Fifcal of the Regality of Ogilface. eod. die. 

IN a Declarator of a lifercntEfchcat ; It ms Jlledged, That thcro^ 
could be no Efcheat upon the Horning LybcUed j Bccaufe it was 
upon Letters dire£t by the Secret Council, upon a Decreet of a Regali- 
ty Court ; And by die A£ls of Parliament , The Lords of SefCen are 
only warrantcd,to direft Letters of Horning fummarly^upon the Decreets 
of Sheriflfe , and Baillies of Regality , and other Inferior Judges. 

Tht Lords Thought , That the Council could not direct: Letters of 
Homing upon the feid Decreet ; Seine , before the ASs of Parliament^ 
Letters of Horning could not be direft upon the Decreets of Inferiour 
Judges fummarly , without a Decreet Conforme before the Lords of 
Sefiion ; And Sututes being Sm£H Jur is yiht Council could not direft Let- 
ters, unlefs by the fame Statute they had been warranted to that efied ; and 
it appears, that the laid Statute was founded upon good Reafon andConfi- 
derationSytho they benotexpreft, wz. That the Lords of Seilion are always 
fitting in the time of Seilion; and in vacance, there is fome of their Num- 
ber appointed to receive and pais Bills of Sufpenfion, if there be caufe ; 
whereas the Council fitteth but once aWeek ordinarly in Seflion-time;and 
in Vacance but thrice, a. The Lords do not pafs Sufpenfions but upon 
good Reafoos, and they are to confider the faid Decreets^ which is not pro* 
per tor the Council. , j. As Sufpenfions are raifed of the laid Decreets, 
fo oft times there is a neceflity ot railing Reduflions ; and the Lords of 
Council are not competent Judges to the Redudion of the laid Decreets: 
But the Lords thought not fit^that there ihould be a queftion betwixt then) 
and the Council, concerning their Priviledge ; and therefore did forbear to 
give anfwer^ until fome accommodation Ihould be endeavoured : And it 
waspropofedbyfome, that the Decreet of «he Regality Court, being for 
keeping of Con venticles ; and that pradice, concerning (b much the Peace 
of the Countrey, that all Difturbancc thereby might oe prevented; and 
upon that account^ it being recommended to the Council, by Act of Parlia- 
ment, that they (bould fee the Laws againft Conventicles put effectual]/ 
in execution ; The Council, as they might conveen the Contra veeners be- 
fore themfelves,may commif&ooate the Inferiour Courts to proceed as their 
Delegats; and upon their Decreets given by them as their Delegats^ that 
they may direct Letters of Horning. Thefaurer-defute Reporter. 

P. 407. Ker contra Hunter. ^o December 16 j6. 

A Ferfonal Action was fuftained, upon a Right of Annualrent, againft 
the Tennents during their Poifeflion, for the Mails and Duties eflfeir- 
and to the laid Annualrent. Thefmrer^deftae Reporter. Mr. ThemssHtf 
Clerk; 

D. 408. Carnegie of Balmachie contra Durham of hnacUe. 

eod. diei 

rfJE Lords Foundy That albeit by the common Law, Annualrent be 
ducforTocherj yet^ by Our Cuftom> it is not payable^ unlefsit be & 

pro. 
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provided by the Bond or Gontr^flfor the fame : but in the cafe in quefti- 
on, They Found the Defender lyable to pay Annualrent, in refpect the De- 
bitor had been in ufe of payment, at the leaft, had promifed to pay Annu- 
alrent for cenain years bygone : and Annualrent once payed, implyes a 
tacite Paction to continue the payment of the fame. The/dur4r^fufe Re- 
porter. Clerk. 

D. 409. Veitch contra ' Pa//tf^ eod. die. 

^^HE luords Found, That a Rebel, contracting Debt after RebelHon,can- 
-* not affign in fatisfection of the fame, any debt due to him: and tho 
the Afligney fliould tranfect with the D^itor of the Debt affigned, before 
A Gift and Declarator ; the Donator will be preferable. Lockhean and 
Hog for Feiuh^ alteri Cnningham and Season. Git/on Qcrk. In frafen* 
tU. 

D. 410. ' Inter eofdem. eod, die. 



granted after Hor- 



AN p in the fame Cafe, 1/ rvas Foundy That a Bond i 
ning, tho it did bear that the fame was for Wines ; yet being the Re- 
bels affertion, could not prejudge the King : but it. being alledged^ and 
oflfered to be proven, that the faid Wines were truely fiirniflied before tho 
Rebellion : The Lords Found the AUedgance relevant to be provenpnly 
by the Rebels Compt Books, and by Books of Entry ; and not fimply by 
Witneffcs, without luch Adminicles in Write. 

p. 411. P allot contra Veitck eod. die. 

THE Lords likeways Found^ Th^f the Prefumption introduced by the 
Act of Parliament, that Gifts of Efcheat arc hmulate, inrcfocct thac 
die Rebel is fuflferedtp poffefs; is only in that cafe, where the Kcbelhas 
a Vifible and Confiderable Eftate of Lands or Tacks, and is in poffeffioii 
of the fame: but when theRebells Eftate is either not confiderable,coa^ 
fiftmg only of an Aiker or two, (which was the cafe inqueftion) or i» 
mminibuSy and not known to the Donator, fo that the Donator had rea^ 
^n not to trouble himfelf, and to look after either that which wasincon- 
(Jdetablci or which was not known to him; there is no ground to pre- 
fume that the Gift is fimulate. 

D. 412. Tatt contra Walker. ^2. December 1676. 

THE Children of a fceond Marriage, having purfued the Son of the 
firft, for Implement of their Mothers Contract of Marriage, and 
d!M Provifions therein contained in their fiivours: It was MUdged^ That 
tl»y were Debitors themfelves, in fwa far as, thej^wcre Executors named 
and confirmed to their Father : And It being Rephed, That the 'I'efta- 
Ihent was given up by the Mother, they being Infants for the time, and 
flie was not their Tutrix, and fo could not bind them. 

The U^ds Foundy That there was Difficulty in the cafe, in refpea the 
Purfuers were how patt 40 years, and they had never queftioned or de- 
fired to be repohed againft the faid Confirmation : And on the other part. 
It was hard^ that a Deed of their Mother^ having no Authority to do the 
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fame as Tutor or Curator fhould bind them ; and there was no neccffity to 
be reponed againft the fame, it not being their Deed, and being iffo Jure 
void: and therefore before Anfwer, the Lor^i thought fit to try , if the 
Purfuers had meddled with any part of the Executry,or had done any Deed 
that could import Homologation of the faid Teftamcot* Nenfbyth Reporter, 

D. 41 3* contra ' eod. die. 

IT was queftioned amongft the Lords, whether an Inhibition could be 
fuftained, albeit the Execution did not bear a Copv to have beea 
affixt at the Mercat-crofs ; And it was Refolved as to the raturc, it Ihould 
be declared, that Executions of Inhibitions Ibould be null, unlefs Copies 
were affixt ; In refpect there can be no Executions without giving of Co- 
pies, either perfonally, or at their dwelling houfe : And when the 
Leidges are inhibite at the Mercat-crofs in general, fo that a Copy caniiot 
be given to every pcrfon, it ought to be left at the Mcrcat-crols infubfidi^ 
um : But, becaufe it was informed, that many Executions did not bear 
Copies to be left at the Mercat<rofs, The Lords did forbear to give An- 
fwei^ as tothe Inhibition in queftion^ until theftile andcuftom mQuid be 
tryed- 

D. 414. D/V4 of Grange contra Sir Andrew Dick, 

. 11. December: 1676. 

CIR ^^M' D/V/(r having obtained, upon a Petition to His Majefty, a 
^ Warrand to the Exchequer, to pay to his Wife and Childrerf i jo 
lit. fieri Yearly ; The laid Annuity being Arretted at the inftancc of 

Dick oi Grange \ It Was AUedged, in a Procefs to make 
forthcoming, that , being Alimentary, it could not be Arretted : Whereun- 
to it was Replyed, that the faid Sum was not Alimentary, fo that it could 
not be affected, with Sir Andrew his Debts ; In refpect, whatfomever bc- 
longeth to a Debitor, either on his own Right or ]t4re Mdriti is Lyablc 
to his Debts ; and it is not in the Power of a Debitor to make any thing 
belong unto him Alimentary, but there mutt be an exprefs conftitution' 
to that effect ; which is only in that cafe, where the King or any 
Other perfon doth give any thing, and doth qualify their own Gift 
with that exprefs provifion, that it fliould be only for the Aliment of the 
perfon gratified, that it fhould not be affected with any Debt or Execu- 
tion forthc fame ; whereas His Majctties Grant was only in the Terms 
forefaid, and was procured from His Majetty, not upon anyfpecial con- 
fideration or refpect to Sir AndrevPs Lady, but upon a Reprefentation 
made by Sir Andrew y that he had a former Wadfet from , the Earl o/iMor^ 
toun of his Ettate in Orknofy and the fame being taken ftom him by a Re^- 
duction at the inftance^f His Majcftie of the Earl of Mortdun\ Right 
of Orkney ; he and his Family would be in a fad condition : And therefore 
the faid Annuity being granted by His Majetty in lieu and intuitu of the 
faid formtr Riglit, furrogxtumfafit naturdm furroggti. 

Itwasfarder Kefyed^ That albeit the faid Annuity were Alimentary^ 
the Purfuers Pebt ought to affect the fame, being likewayes Alimentary p> 
In refpect it was for Money furnilhed for ^e Aliment and Entertainment 
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^f the faid SlrJndreif and his Lady, & privilegUtus m?M utiturfrivHegh 
^ntrzfrivilegidfum. * 

The LorcLsFound^ That the faid Annuity was Alimentary and could 
not be Arrefted, and the Aliment being dt die in diemy the Debt due to 
the Purfvicr could not affect the fame, unlefs it had been for AUmenty 
while the Annuity in qu?ftion was in curfu, f arret Reporter* Mri 
Thorns Hm) Clerk. 



D. 415* 



£• Argyle cotttta The L^ird of Mcnaughtoun. 

^.Janmry 1677* 



IN a purfute at the inlknce of thi Earl o( ArgyU^ againft the Laird of 

* McHduchfounj who held fome Lands of him Ward, for the fingk 
ftvail of his Marriage ; tt was Alledged for the Defender* i. That the De^ 
fender had Marryed the time of the Ofurpation,at which time the Cafuali- 
tics of Ward and Marriage were taken away by an Aft and Proclamati^ 
bnof the Ufurpers, whereby the Defender was fccured and was in^ona 
fdi to Marry without requireing the Superiors Confent* 2» De facta 
the Superior had confenrcd to his Marriage, In fwa far as the Defefider 
having given notice to him by a Letter, the Marquefs oiArgyle being then 
wt\j>ndon^ thathe was to Marry with a Gentle- Woman, who is now his 
Wife, the Marquefs did return a Letter ^whichwasproiduced^ fbowing 
tfeat'iie could not but approve his matching with the faid Gentle- Woman 
being the Laird of ArdktnJUes Daughter ; and if they fhould proceed to 
the Marriage, that he wifhed them well. 

* Whcreunto, Ittpos Reflyed^ That the Ufurpcrs by their Act coukl not 
prejudge the Purfuer, or any other Superior, but that they might claim 
the Obventions and Cafu jLlities, that did fall unto them, by the na« 
ture of their Vaffals Ri^ht; as it was found in the cafe of Sir George IQnaird 
and the MWtcr of Grij^, that Lands holden in Ward being t)ifponed in 
the time of the Ufui^ation, without the Superiors confent,did recognife 
notwithftandingofthefaid A61: And as to the faid Confent, If waff 
jReplyed) that the faid Letter was but a Civil Compiement, without 
any mention of the Marquefs his Intereft as Superior^ and without an ex<i 
prefs Licence to Marry, and Difcharging any Intereft^ or pretence that he 
had to the Defenders Marriage. 

. Upon Debate at the Bar and among the Lords, Some were of the Opi- 
nion, that there being no Contempt that could be alledged of the Superi- 
or ; andtheVafiGil having fo muchreafon to think, tlut he needed noe 
his Confent, In refpeft the faid AQ: was a Law defaSlo^ and for the time; 
the whole Country being forced to fubmittothe Ufurpcrs, and. toac- 
quiefce to their Orders ; That Communis error fads Jusy and qa4vis caufd 
excufat as to Cafualities arifing upon' feudal Delinquency or Contempt ; 
And the Superiors Ihterefl:,that was intended of the Law, Was not that he 
ihould have a Sum of Money, but that his Vaflal fhould not Alar ry With- 
out his Confent, and match with Families either difaffeded, or in whicli 
the Sujperior could not havd confidence ; and the avail of Marriage is pe« 
nal in cafe the Vaffal fhould either Marry without the Superiors confent, 
or fhould refofe to Marry a. perfon profercd by the Superior to be Jhis 
,Wifc 
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Upon the forcfaid Confiderations, they were of Opinion, that the De- 
fence was relevant ; and that there was a great difference betwixt the cafe 
of Recognition and Marriage, in regard the reafon of the Decifion in the 
cafe forefaid, was, tliat the Vaflal did upon the matter contemn the Su- 
|)erior, after the Kings Reftitution, fcing he did not apply for a Confirma- 
tion ; Whereas the Vafl&l, being once married, it were to no purpofe to 
defire the Superiors Cbnfent. • r t^^w 

On the other Mrt, fome of the Lords argued, that the finglc Avail is 
notisenal, but only the double; feing the Vaflal, attaining £ the agcoF 
marriage, if he fhould die unmaryed, yet the fingle avail would be due- 
Whereunto It wms Anftperid, That/a-w is in Law, when a Pcrlbnislvl 
able to pay a Sum, either for doing or not doing a Deed; and as the Vaflkl k 
fyablc to the double Avail,for refufeing the Pcrfofl oflfercd by the Superior 
fo he IS lyablc to the fingle for not marrying, and tho m4trimoni4 ^xhiberl 
fo thataPcrfonmay marry or notashepleafes, yet csufsiive many thinS 
are allowed, which cannot be direSly : And it being the dcfign of ihe F^ 
dal law, and Superiors, ingiving out their Lands, to have ftiU Val&ls to 
fervc them 4nd their Famfly, the appearand Heiris obliged by the nanire 

i}'Z xfrf Xr^^."^ '* ^?^«r. «> pay thcavaif; andif theVaf- 
&1 Ihould defire his Superior to offer him a Perfon that he might marr^ 
or to confent that he fhould marry, fuch a Perfon as he thought fit for him! 

the Vaffal fhould be lyable to pay the Avail of his marriage "'*'""*^ 
Tifer Uri^ neverthclcfs Youni, That the fingle Avail o? Marriage is not 
penal. Aftores Uckhem and HMmilfon, alteri CuninghMm, l3r ^ 
iUf Clerk. Ufr^renti., Vide infr^ ^j. y^^^ lejjf i^ireofLr 

t>. 4i6i Mt<^lfm contra Mitcbeifon. 4. fanuary. 1677, 

^Younger Brother, being fervcd, before the Baillics of A>if4/i/* j. . 
1 i^^^"r ^"^ 't »f?«°«5««clfer Brother: Thcreaiter the cld«i bZ 
thcr did defire to be ferved Heir of Conquelt to the fame Perfoo ; Tnd aS 
BaUlies not bcingckar w proceed, in refped of the former Scrvia, unkl 
tt had been reduced: The Lards Thnght, That, upon their RefofaLSf 

ferved before tteMacers : and that the EJdeft Brother being w?Z3 
by the forcfaid Service, to which he was not called, fothat it was r« S 

If '^'''i i?^ ^^ ^^^ °ot ^^ prejudged thereby, not put to the ttZ 
ble aad Charges of a Reduftion: G/*> Clerk. ^ tfic trou- 

V, 4.17. Earl of Ghncairn contra Brisbains, 

5. Jamtary 16 J J, 

V^J'JmI'^. °^- *? Ilk, having difponed to John M^hndr an4 
^ R^.r/H«»///,,irredeanablv: and they therea^er having difpto^ 
ed the fame, with confent of the fiid Frsncis, 'to ^ohn Briskein^K^ 
feid 3^A« having granted a Reverfion to the faid frmcis his Hcirs^ S 

^^^IZ ^f ^ ^"k"?'^ ^? improving the Lands, building Zt^ 
P"iS^A r"?"^?^'^'* Annualrent firie the Deburfeicnts, uS>ntte 
laid yh» FnelMod htt ovn Dcclaiatioi, ; and that after thc^ T^ Jf 
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tcr die faid ir4»w his deceafc : The Earl of (3^«f <»•», Gleditor to the (aid 
iTiMftfM Freelottd, alledgiflg tbdt the feid Reverfion was granted by Fraud 
and Cbntry vance , ,and. in prejudice of him and Lawful, Creditors j 
and that the faid Reverfion was granted in manner forefaid not in 
j&vours of bis Debitor but his Heirs for eludcing their Execution ; 
I*arfued a Redudion ot the faid Difpofition made in favours of jFi»- 
miltan and Menaire ; and a Declarator that Brisbjiuus Right Ihould 
&U m confcquence ; and that it Ihould be lawful to him to comprife the 
faid Aeverfion, and to ufc an Order as if it had been granted to the (aid 
Francis FredMA himfeE 

Tht tor As Thought y That if the Price were not adequatt ( which was 
to be tryed ) the Conclufions forelaid ihould be fuftained. Thepuirer'de* 
futt Reporter. Gibfon Clerk, 

D. 418. Credkors otMoufwel coiltra The Lady and 

Children. 6. January, 1677, 

rtJmei Douglas of Moufrnt^ hy Contra^ of Marriage, betwixt his fild- 

I ^u %" ^?!-^J^^'^'J^^ - L- ^*'^''' ^'d <*ifpone to his 

SontheFeeofhisEftate, refervihg his oWii Liferent ; and with a ProVi- 
fibn,to be contained m the Infeftment, That it fhould be lawful to him to 
tike on and burden the Eftate with the Sum of 1 8000 mefksy for the Pro 
vifion of his other Children, and for doin£ his other AfKiirs :. And acl 
Cordingly the faid J«w« did provide, to eight Children, 9000. «*?/•*/ ouc 
of the laid Eftate, by a Bond granted within i year after the laid Marri- 
age, and Infeftment thereupon. 

; Both the Father arid the Son the Fiar king deceafcd j.and thd ^n Hvi 
mg left only one Son of the Marriage an Infant; there followed a Cbntraft 
bct\vixt Jgfies_ i?<»«r<r Grandmother ta the ChUd, and Janet Lamie th6 
Modier, and certaiiiTnehds of the Family, Whereby it Was agreed; that 
the Grandmother fhduld quite 200 merks of her Liferent yearly thd th^ 
Mother 400 wfr*/ of her Liferent.;, and that the Grandmother Ihould Con- 
firm her Husbands Teftamcilt for payment of his'DebtS: and lor the fu^ 
ferflus of the Debt, the Friends (houldf undertake the feme : and upon 
payment, having taken Right, thereto, ihould fupercecd^perfonal Exwu- 
tion, until the Child were Major ; the' Annualrents being in the mean 
rime payed by the Grandmother, a^ Tutrix to her Grandchild. The 
Grandchild liavmg dpceafed, wjiije he was yet Infant; both the Creditors 
andthe Friends, ind'the Rclift, did take a coiirfe to' afftft the Eftate bv 
Cbmpryfings ; and upon their Infeftmehts and Rights, having purfued 
the Tennent^. fo that ihcy ?vere forced to raife a inulripte Fdindinft; /^ 
♦r^^^f^fti^ for the Creditors, Tharthc Grandmother her Liferent oiiht 
to be reftriftea;, titoformto the laid Cbntwa; whereby fhe had^ difchar 
jgedthe faid 260. »^*J yearly :^ Whercunto It beiii^' Anfmirei Tli^t 
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aUc^ether ruined, fhe ought to be in her owa p£icb' 
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And albeit it was thereto Reflyei by the Creditors, That, Whatever 
might be pretended to be the impfulfive Caufc, yet th« (aid Reftriftion " 
being once granted doth continue, notwitliftanding of the pretence forc- 
faid • feing there is no refotutive Claufc or Prbvifron, that theCafe above* 
irientioned felling out, the Grand-mother 'Ihould be in her own place ; 
but on the contrare it appears by thp Contraft, that the Death of the 
Child was then under her confideration, In refpeft, it is provided cs-. 
prefly, that if the Child (hould die the Rcftriftion of the Mothers Life- 
rent fhould ccafe, and Ihe (hould be in her own place ; and fo, the Provi- 
fioli fbrefaid being only in favours of the Mother, and not of the Grand- 
mother ExcepM frmat Regultm im nom exceftis : It being confidered like- 
ways, there was not the feme reafon for the Grand-mother, In refpcft by 
thedeceafe of the Child, the Mothers Intereft iathe Eftate did altogether 
ceafe, whereas the Heir, who did fuccecd to the Child, was the Grand- 
mothers own Son : And as to the pretence, that the Friends had not ful- 
filled their part of the Contraft, It was Atifmrei^ that the Contriaft bein^ 
in eflfea in favours of the Family, both the Relift and the Creditors were 
thereby obliged, and might yet be urged to fulfil their«bligements : And 
tho they Ihould both feil, th6 Family could not be prejudged ; and that 
the Freind$,accordingly as they were obliged, they had taken courfewith 
th e Debts: and tho it was pretended that they had not done it debito temfore^ • 
the feid pretence Was <rf no moment, feing no time is limited by theCoa- 

traft. ' 
Neverthelcfe the Lor is Reponed the Relid againft the feid Reftriclion. 

In the feme Caufe, There being a Competition betwixt fome of the 
Creditors, whofe Debts were Cdntrafted by the Grand-fether Agnek 
jR<?VsHusbagd before h'« Spns Cofltraft of Marrijige; and betwixt the 
Children, who were Ihfefc, as feid is,ujpon the Bond of Provifion, granted 
by theirt^ther, conform to the fecultyferefeid, 

hwAs Meigd for the Cixditors. That they ought to be preferred, la 
tcfpeS that upon Bonds of Corroboration granted "py the Son theFiar, 
they had Compryfed *nd were Infeft by puWick Infcfiments ; atleail 
had charged the Superior i.So that their Right being publick,and for a true 
Debt anterior to the Childrensfrovifion, ' they v^ere preferable to the 
Children, their InfcftmentbeingMe. -' ,. v 
■ The tor is Bufdy That the Children flw^d be preferred, Inrefpcct 
the Compryfing? were againft the Son ; apd theXompryferscould 
be in no better Qife thwi the Son himfclf, wliofe Right was affeacd 
withtheifeklfecwlty infeyours of the ChiWren : So that neither he, nor 
any Havipg kight.fromJiim, coukL aueftiou the Right granted by yerr 
tucgf, And conform to the feid Faculty. . 

This Pecifion, being by pluraUty, feemcdhardtofome oftheZ^^trj 
who did cbri?idcr,thatthe fordaid Faculty was not only i|i beh>lf of t|^ 
. CMfen, but of '%,etvement Greditocs, if the Father had thereafter 
Contri^pd iny Pjcbt* and if the Fathcu had given furety to the feid Sa^ 
'oerveiucht watw oy b*^* Infeftments, and if his ^totcfior Creditor? 
before 'ttefei^ <tStea l«id cpmprjrfed and had been Infeft, they would 
liave been preferw;dxo the feidpoft^riorpcditOKtoy^^ 

and»«^<'i»»««"tothcChiitoi« ^'' 
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They confidered alfo^ That the Eftatc being, by the faid Contnd:^ Dif* 
. poned limply to thcSon, \vith a Refervation only df the Fathers Liferent 
and the faid Faculty ; and the Son not being obliged to pay the Fathers 
t)ebts by the faid Contraft, if there had been 1 8000 Mfrks qf Del?t ant&. 
rior to the Contrad, Anterior Creditors might have purfued the Soa for 
the fame, not only becaufehe was Appearand Heir and Succeffof Titald 
Lucrative^ but becaufc he was obligedi)y the Contract, at leaft his Eftate 
burdened for the faid Sum ; And the Anterior Creditors might either 
have taken that courfe, or mipht have Com pry fed the Intereft compe* 
tent to the Father by the faid Faculty : Arid fcing the Son might have 
been forced iii manner forefaid to fatisfy the faid Creditors, he might 
have granted Bonds of Cprroboration , vherciq)on they might 
Jiave Compryfed ; and having compryfed, and having gotten, publick 
Rights, they are preferable to the bale Right of the Children. 

in the fame Caufe, The Creditors did alledge, (hat they dught to be 
preferred to the Children, becaufe their Provifion was after their Debi^ 
and was without an Onerous Caufe; And neVerthelefs tlic Lards Founi 
the peferice for the Children Relevant, viz. That their Father, the tier c 
df the granting of the faid Bond,for their Provifion, had ?i fufficieiit Eftate^ 
befides ,out of which the Creditors might have been fatisfied. 

This Dccifiop, being alfo by the Major part,^ feemcd hard to others 
\^ho thouglit that a Debitor could do no Deed in prejudice of his Credi- 
tors, without an Onerous Caufe : And tho the Father might be looked 
upon, the time of the granting of Provifipns to Childreji^asin^a good con* 
dition, and therefore the Creditors to tp fccurc and needed not doDK 
ligepce, yet ifthereafter he fhould become infolvcnt, the lofs ought to be 
juppn the Children, and not the Ciieditors : And that it being a princi- 
pliy That a Delfitar cdn do nothing in Prejudi€e of his dreditor^rmhotit 
*dn' Onerous t^Aufej It is certainly both Fraud and prejudice^ that he 
Ihould not pay his Debt, but Chiould give away, to h^ Children, that 
|)'art 6f his Eftate which the Creditors mighty have affe£^ed : And Inhibit!- 
jpns being only in thefe terms, ThM th§ Pmy Inhiiif^ ^wld do no Deed 
in defraud of ' the Creditor j « might be pretended, by the fameReafon 
In Rediiftions ex capite Inhihitionisy that the Party Ippibite did nothing 
in defraud or prejudice of the Purluer, In refpeft,thc time of thccrant- 
pg the Bond or' Right craved to be reduced, he had Effefls aod fumcien- 
by of Eftate befide* Lockheart drc» fdr ^i^fwj^frry and other Creditors^ 
tiuninghamey Anderfon and lykkenzde for the Children and Rclift. Gihfom 
%Aevk.* Infrkfentia. 

p, 41 9. Stewart of Cafikmilk Contra Sir John Whitefoord, 

* 

SIR Jrchibald' Stewert oiCdPemilky hskyxn^ purfued a Redud:ionof a 
Difpofitioapf the Lands of CoatSy made oy "James Stewm offiinto^ 
in favours of Sif J(>hn Whitefmd ; ex cdpite metus : In fwa &r as, the fiiid 
Sir jM'^ Whitefoord^\)z6. takpji.the faid James and kept him in^p'svofo earm 
rw'* tor fome time ; and thcreaftcr,having a Caption againft bim,. had do* 
talniid him Prifoner: and had caufed tranfport^nd convey binj in that 
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with bim to difpone to him the faids Lands, being eight Chaldcrs Viftur 
al of Rent, and where there was a Goal of 100. lib.fierL of Rent ; upon 
an Obligement only to pay him an yearly Annuity of ^00. merks: In 
which procefs,, the faid Sir John^nd Duke Hamilton^ wlx) had thereaf- 
ter acquired the faid Lands from the faid Sir John^ did compear, and jJro- 
pone the Defences following^ i. That the forefaid Qualifications of 
Force were not Relevant to import metus ^ qui fotefi cAdtn in ConfiAn- 
tern "virum , being neither mortis nor Crucidtus ; nor fo circumftantiate, 
as is required of the Law, for founding the faid Aftion, And 2 
That albeit tnetus were relevantly qualified , the forefaid Deed cannot 
be qaeftioned upon pretence of the fame , unlels the faid J^oms Stew^ 
art had been leled or damnified by the fame ; Seing it appears by the 
Title, qupi metus tmifs^lic. A Redudioil and Reftitution upon that head 
is not competent, nhi mn tfi JiMmnum^& nihil nbefi- as is clear by diverfe 
Texts, in the cafe of a Creditor ufeing force'to get what is unqueftiona- 
bly due to him ; and in this cafe the laid "Jan^es had no prejudice, in re- 
fped he was obliged by an antecedent Minute to difpoh the faid Lands : fo 
that the faid Difpofition was but for implement of the faid Minute, which 
the faid Sir "John did give back to be cancelled by Minto^ when he got 
the faid Pifpofition. And j. It was offered to be proven, that, after 
the faid ^Mmes was at liberty, the faid Difpofition was granted by him. 
The Lords FoMnd , That the Libel and Qualifications otmefas and Force 
were relevant;and yet, in refpeft the Defenders were fopofitive as to their 
AUedgance, that the £>ifponer was at liberty when he granted die faid 
Right ; they allowed a conjuhd Probation concerning the faid Qualificati- 
ons of Force, and the condition the Difponer was infer the time, and the 
way ofgranting the faid Right ; whether he was under Reftraiht and the 
Imprefuon of ^r^ or in Freedom ?, Or whether the famen was granted 
by him freely and voluntarly? 

As to the uud other Defence, that thefe was no damnum, the Lords re- 
pelled the fam*.; and would not allow that point of Fa£t to be tryed, whe- 
ther or not there were a former Minute,for Implement of which the &id 
Right was granted ? And wliether it was given back for, and the time 
of the granting of the faid Difpofition ? , 

Some of th^ Lords weireofthcOpiniori, That the QuaJificafions libelled, 
were not relevant to import fuch a force and ;wr/iir/,as could be the ground 
^f a Rcduftion of the (aid Right; ejc eb apite j tho they were convinced 
thatthepraftice forefaid is molt unwarratitable and ^/^; and that there* 
upon the Right may be aueftioned as to Sir John himfelf, but not as to 
a fingular Succe{for: and that there is a difference betwixt a Reduftioo 
ex cdpite metus, which is competent againft fingular SuccelTorsV and a 
, ReduSion ex capite. doli^ which is not competent againft a fingular Suc- 
ceflbr, who tvnajide hzs acquired a Rij^ht, for jan Onerous Gaufe. 

But diverfe Orthe Lords were of Opinion, that the Defence forclaid^ 
that there was no damnum^ was moft relevant, for . thcfe Rcafons ; vit^ 
All R^ftitutions upon what mediums foever^ whether metus or dolus, or 
lubricam atatis, \rc z^zin^ damnum and jprejudice; iotfrujtra fhouIdRc* 
flitution bccraved, if there be no^ damnutn. ! 2. Xt is evklcnt by di- 
verfe Laws, aqd the Title forefaid, quod' metus, &c. That ex edict quod 
mefUs €iufa,^Q.nan datur a0fo fi mml abftti ^ Juccur/ifur Otsly c^tudt 
^ ' laps 
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i4fis. ^. By the Civil Law, there were divcrfc Remedies corti^tent to 
thcfc who had been forced to do any deed ; vU, A Civil aftion ex Edi^^ 
(to PrstoriSy and a Criminal Adion ex Uge ^ulU ; and a Penal Remedy 
€x decrtto Divi M^rci^ That a Creditor by force, extorting what is truely 
due, ammit Jus Cfedith . And our Redufltions ex eapite tnetus ire but 
Civil A^ionS^ as that^jp Ediito: And the faid other Remedies being pe« 
nal, by the Municipal Law of the Romansj cannot be introduced by thd 
Lords of Seflion being Civil Judges, without an Aft of Parliament* 4* 
All Reftitutions fhould Repone both Parties i» iniegtum \ and it were un^ 
juft, that if it were conftant, and the Lords were convinced upon theiiJ 
own certain knowledge^ that there had been an antecedent Minute, and 
that the fame had been cancelled upon the granting of the faid Difpofiti<« 
Dn, itjiat Minto fhould be rtftored, and not the faid Sir J^hn ; that now 
resnonefiintegrAy feing tlie antecedent Minute is hot Extant*, andthoif 
were £xtant, it would be ineffe£hial> In refpea Mint$ has Difponed the 
fore&id Lands to this Purfuer who is Inieft ; and, having the firft Infeft^ 
ment would be preferable, whether the Minute were Extant or not. 
5. As to the pretence that was fo much urged> that if would be of dan-« 
gerous confcquence, that fuch Deeds extorted by force Ihould be luftain*" 
cd upon the pretext of ncn danmum \ and that it would tend to encourage 
fuch practices, the fame is of no weight; feihg the Deed, being juft upon 
the matter, may and ought to be fu(nined> and yet the way of procureing 
the fame may befevere^ {)unifhed. . 6. As to the difficulty of Probatiouj 
there beink no Adminicles m Write, that there were fuch a Minute, It 
is notconudcrable; ^in^mutufermittuniur autf stive ^ which cannot be 
done directly ; and that tho the Refult of Probation by Witnefles> may bo 
the making up oruking away of Writes, which cannot be done direa-* 
ly, but by Write; yet when that which is to be proven is in Fact, it may 
be proven by Witnefles; asintheiamecafe^ that the Difpofition in qu^^ 
ftion was Extorted, it niay be proved by WitnefTes, to take away the 
faid Difpofition t And if a perfon fhould be forced to grant a Difpofi-* 
tion of Lands of 20. Cfaalders of Victual of Rent, and in Exchange Ibould 
get a Difpofition at the fame time of other Lands of the half value, it 
Were a good Defence and probable by Wimeffes, that the Purfuer did 

Set, the time of the granting the Dilpo&ioa of Lands, wordi 20 Chal^ 
•r Victual, a Dif]pNofition of lefs value ; znd Contuigef$tid cm/4 and of»a 
Traniaction and circumifatnces of the fitme, ought not to (^divided; 
but nlay and ought to be entirely proven by Witnefles^ alfe well for thtt 
. Defender as the nirfuer. Actor Lockhaart and Situlmr. alteri Cunifighm 
VkdMckewJe, Mr. Johf^ Hdji Clerk* InfrsfentU^ 

p. 430. CommHTar of 5i'. Aa/r«px ccmtra jPFitf/en. 

II. January 1677. 

THE lorir fiiftained a putfute at the inflaiice of the IS^dlW of tlMl 
Gronnd, againft tbefe who had bought, fixtpi his Tennent, his Corns 
tnd other Goods, whefeiii the Purijier had a Tadits Hypotheck/ GUm 
'Reporter. Mr; jfidA* /i»y Qcrk* 

Gggggg X>*4ai; 
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D. 4:a I . Vifcoimt of Ozenford contra Mr. John Cockbum, 

eai. die. 

MR. y>hn Cockhurne^ having gone Abroad with the Vifcount of 
Oxenford ; and after his Return, having gotten fcveral Bonds 
from the iaid Vifcount of confiderable Sams, and aUb a Penfion of looo 
Merks: And having charged upon the lame, the Vifcount Sufpended 
upon that Reaibn, mat the faid Mr. John^ dureing their being Abroad, 
had received great Sums of Money remitted to him upon the Vifcount* 
account, for which he had not Compted; and that, after Comptand 
-Reckoning, he will be found Debitor to the Vifcount in more than the 
Sums charged for: And it being AUedged by the faid Mr. %^n that 
be is only comptableft)rhis Intromiffion, and that his Actual Intromiffion 
oughttobelnftructed by Write or by his Oath; and the Declarations erf 
Merchants and Factors Abroad, cannot be Probation to bind upon him fo 
gteat Incrcnniffions. 

The Lords confidered the condition of the Vifcount for the time that 
he could not Intromethimfelf; andthatthe&id Mr.^Fc^^had fuch Influ- 
ence upcna him, thadiavii^ been his Governbur at Schools, and upoa 
the defire of he Friends being put from him t^ an Act of Council He 
jiotwitfaftanding, without and omcrare to the Advice of his Friends, car^ 
ryed him Abroad ;' and fincc his return had gotten from him the Bonds 
forefaid : And therefore thought fit to try the Bufinefs to the bottom- 
Aiid to ordain the fiiid Mr. ^Ww to give in his COmpts of what was refcei v- 
ed and deburfcd, when the Vifcount was Abroad ; and the Factors and 
other Witneffcs to te Ewwnined, concerning bis IntromiflBon; and 
whether or not anf Moneys, that were remittad for the Vifcooms ufe 
were received by the VHcount himfelf, or by the (aid Mr. ^ofm. Rei 
ybri Reporter. Mr. >&» iij^ Clerk. 

I 

D. 431. Laird of Bavilay cootra Barbara Thjbnahfv, 

eod. die. 



A Horfiing, aoaiiift a FeHbn dwelling ^tfaia ^ Shire of Edititm^ 



s 



Lands Annexed to die Barony ^ ^^ 

at Eimbmghy wasfuftaincd; In reipea thattfae 4id Lands'' were Lo^ 
ly within the Shyrcof Eiistbtirgb : And the Rebel, In refpca of his Re* 
fidence. there, wasLyabde to the JurisdicdiDo of theShoiff, a^d to iH 
Burdens, and had all Capacities competent to^ S^c oi EMiAurvh 
Mr. 'John Hdy Clerk. ^ ' 

D. 4.^5. ' ' '' SaiHie contra Somehei. 

. • . ■ • .'• •■ 

nr HERE being a Provifion in a Cbhtract of Marriage in thefe Terms, 
-f-. that i^ooo Merks of the Tocher Ihould return %o the Father in Lam 
miciffefiisDau|;htet^iboulddcceafe:beforehet' Husband, within tie fpace 
ef^cats* ^^ ^MiTti^^ thcrfc being fio Cliildren betwixt thoQ 
then' on life^ -and-in'cafc the Father in Law fliould have. Heirs JMafe 
within the fpaceoffix Years after the Marriage. ' • . - -^ 

The 
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The Lori^ Found The feid Provifion copulative ; arid that the Tochei* 
Ihould notrettHrn, albeit the Father in Uaw had H^rs \fale witliin the, 
forefaid time ; Seing the other Member of the faid condition did not exiftj 
In refpeft, albekhis Daughter deceafed within the faid time, yet fhe had 
a Cjliild of the Marriage that furvivcd. Gojfard Reporter* Mr. JohM 

D. 424. . Jaffray contra Laird oiWamfray* 1 !j. ^Jan. l^yj*' 

A Sum, due be a Bond bearing an Obligement to Infeft and Requifiti* 
^^ on ; was FM»d to be Moveable after Requifition ; and to fell un- 
der Efcheat, notwithftanding the late Ad of Parliament Ordaining Bonds 
bearing Annualrent to be rierctable ; but remains ftill Heretable ^'^e?^^^ 
cffm ; In refpeft Bonds of the nature forefaid became Moveable by Rsc- 
quifition, even before the faid Aaof Parliament; And the Fisfe, fince by 
toe forefaid A&, of Parliandent, is not put in better cafe, is not in worfe« 
OUndoicb Reporter. Mr. "^ohn Haj Ckrl;. 

D. 415. Inter eofdem. eod.die, 

IN the fame cafe It tpas Found^ That an Inllrumentof KequififaOn Was 
Null, bccaufc it did not bear, that the Procuratpry was produced f 
An(^ an Inftrument being produced attended under • the Notars Hand^ 
and being quarrelled upon the Ground forefaid, The J^Ords did not allow 
the Notar to give out an other Inftrument, beariig the Rwuratory to 
be produced ; nor did admit probation by Witneffes, tteit the fVocura- 
tory was produced ; Scing fuch Solemnities are not ^Jrcfumcd, and can- 
liot be proven by Witneflfes, but by valide and formal Ihftruments: Ani 
a Notar having given out an Inftrument^ that is defective, cadnot thcro* 
after give an other to fupply the defect; Othcrways d?e queffiontbeingbe- 
twiict the Creditors, who had done lawful DiBgence and a Donator, it 
fhould be in die power of a Notar to prefer andgratiFy either patty, as he 
Aould be prevailed with, either togive 't>ut, or not to give another la- 
Orument. : 

B. 416. IngUs contrft Lawrk. eod, die. 
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SOme of the Lords were of the Opinion, that a Husband may givfe vti 
lidly, during Martiagc, tohi^Wife, a Provifion or Joinouxi,. where! 
there is no.Contraft of Marriage : But that the Wife could not give to 
the Husband, tho there were not a Cobtraft of Marriage, and that ih^ 
igbt rcvock any fuch Donation : which, appears, tq be hard, and unequal, 
^or Crtf//, alteri DalrymPie. Mr^Thimas H^ Clerfc But this Point 

'notdo^cd. 
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D. 417. fordel conttd^ Cmhber. 16^. Jwiudfy 1^77. 

IN 4'iledtl&ion, at the inftance of Che iJurd of Fordel, zgua^M^eak 
^oiCMribber^ of a Difpofition , granted hyMoftteeth oi RMndyfurd\6 Ca^ 
tMer; u^n 'that Reafon , Thait the (aid Difpofition WJis hot ckliVeredy 
t- 1 — - ii-!j^ V A^ Drfunft in his. <^hart€r dnft. and blank in the 



Name an4J^te ; and that the Defender intrometted with the iame un- 
wa^^t^b^ and filled up his Namie. Tht 
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Tbe Lards Orddined certain Perfons^ who were going to Frsnce^ to be 
examined before Debate ; referving to themfelm to oxifider wfaat^etr 
Depofidons fhould work. 

Tbo it may appear hard> that a Write fhould be taken away by Wit^ 
Defies 9 yet the Reafon being relevant, and in Fad, and itfblving in ddie 
and Fraud, it may be proven by Wimeflts. Mr. Johm HsfXJsxk. 

I). 438. Stewart of Ardvorlich contni Riddoch. 

eod^ die.' 

DAVID Riddoch^ by Contra^ of Marriage betwixt his Sod JUx: 
Mffder and JoMt BdUfitynij did difpone to the laid MexMder his 
Bftate : and thereafter did difpone the fame to his fecond Son D^n/i^ 
Riddoch^ for payment and with the burden of all his Debn/ who did 
thereafter difpone the fame to Stewiort of Jrdvariich for a juft price; 

The laid Stewart of Jrdvariich purfued a Redudion of tfac DifpofitioOy 
contained in the fiiid AUxdndn his Contract of Marriage ; upon diat Rea-» 
fon, That the (aid Contradc^ Marriage was not delivered to the faid^ 
txMndery at the leaft there being but only one double fubfcril^, the iktie 
was given back to Dsrvid Riddoch the Father ; and was lying by him tho 
time of his deceafe : And it was evident, that it was never intended,thac 
any other ufe fhould be made of the (aid C6ntra£l, but only in order to 
pet a Marriage to the laid Jkxindn^ as beine provided to the (aid Bftate ; 
1^ fwa &r as the faid Difpof]tion,in favours otthe (aid AUxMder^ was with*- 
out tlie burden of the Difponers Debts, which were very great ; and did 
not fo much as referve his Liferent : Whereunto It wms Mfwered^ Thac 
tlie Coittra£^ was a mutual Evident,^ fubfcribed by both Parties, and that 
Mamagehad followed upon the fame; and therefore it could not be ta-^ 
ken away, upon the pretence of not delivery. 

The Lfirds Found^ Thatthothe Contrad; nad been befide the Father the 
time of his deceafe, it was not to be confidered as injtrumntum ftnes de^ 
Utaremy being a mutual Evident: But thereafter h wiu Rtflyed^ T^t 
die Pur fuer ottered to prove, that not only the faid G>ntraa was lying by 
the Difponer, the time of his deceafe, but an Affignation blank of the iaid 
Contraa ; which, being in the Dif];k)ners Hand& was in efiect a retroceffi<« 
OHorDifchargeoftheDifpof]tion,containedintneConQract: WhichR^; 
ply die Lords found Relevant^ Im frdfe^is. ^ 

This Reply was Fatmd alfb probable frauf de jure. 

D..4^9< Cumr^ham contra Halyhurton, eod^ die, 

i 

3'^ HE Lords Totmit That 1 Taddman of I^nds, wltfam Burgb. taxf 
be removed, if he be behind in payment cS his Duty -, ui^c^ ne find 
Caudon as to the future ; in the fame manner as Tackfiniea of Land in the 
Countrey. jFrrer Reportw. GAfo» Qsxk* 

D. 4^0. contra eod.£e^ 

'T'HE Lords Fotmd, That a Bu^eis oTtfae Tq^Of tho he be not iMd^ 
'*' if he trade, may beiteotcd m (aymeitt of hisMaj«ftiii Tixatioiu 
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Di 45 i . Earl of GleHcaim cdatra Brisbaim eodi die-. 
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// £ I^riir Fw^d , In the Cafe iboVemcntioiled Glencairn cbnti^ 
^ Brijldine ^ That the true Value of the Lands Ihould be proven , 
to the effect it may oe known whether the Price be adequate or not : 
And albeit the Lands had not been laboured by Tennents , being Itill 
in the Heretors hands ^ the Value might and ought to be proven , by 
riiefoweing and incr^fe, and the Quantity of the iSind ; and what Lands 
iH that part, of the like quantity and quality, may be fet for: Arul it was 
iK)t enough, that now the Earl of GkncMrn offered 2000 merks more, ia 
refpect the Lands might have been improveri ; or the faid offer might 
\k made upon Picque or Emulation* H^tw Reporter, Mr; Thomas Harf 
Clerk* 
^ In thi» Caib the Lords allowed a conjuna Probation; 

D. 43a. Caribber contra Fordel ij. January 1677. 

THIS Day again in the Cafe abovcmentioned Caribher contra 
Fardel^ TheLor^ did Findy upon a Bill given in by Cifibber , 
That albeit Write cannot be taken away but by Write directly; and 
that a Difpofition could not be taken away but by a, Renounciatioft 
or fome either Writt ^ where there is no queftion as to the Validity and 
Foinilality of the fame; Yet it may be taken away by a Reduction 
-Ex cafite Metus & Doli , and minarh 4tta$is and - Ijefion : And , that 
4n fuqh purfutes > theReafons heineio If act ^ and I>b(lled either opoo 
Force or Circumvention and Fraud , are probable t^ wiaieffes ; and 
that the Reduction at Fordels inftince upon that Reafon , viz^. That 
the Difpofition in queftion was found among the Dcfuikts papers ^ the 
^me of his Deceafe , and was intrometted with and filled up by Of 
Wibber , is ex eodem cufite Dolh Mr-' "^hn Hay Clerks '- 

•D. 433.' contra . tod, die, 

AN Ediftof Exccutric, being Advocate fr<Mn the Gommiffars ; a Bill 
"^^ Vas given in^defiring that tm Advocation might be fummarily difcuft^ 
feing both ne^reft of Kin, Creditors^ and die Fisk were concerned^, that 
th© Teftamlent ftwuld be cpnfirmed and execute ; whi<Jh Defife, the Lords 
thought ^ould not be granted, in refpeO: of the Adcf Regulation •• but it 
was thought a great Efeape and Inadvertency, that fuch Advocations 
^Ihould be paft, feing the Lords could not confirmTeftaments: and if any 
i^rtie {hbuld^'be prejudged by any A^ of the Commil&irs> it niay be ro- 
^Q^y^x^o^ And the Lords thought, i(<wa& fk 

thai^an^w^d: ihould Wraifed;. and i£ an A^vocatiaixibDU^ 
the Reafon ihould be difcuft upon the Bill. 

D. 434. Earl Argyle zonti^'Mcndidghioun. i^.Jan. i^j'). 

IN thp ^Qiilc. abovcmcnub^ed,. Earl,,Qf>fr^/(f';j:9nihraM/»i««^^/w;», It 
was ioiii^ That Miniaightoun having acquaintf d *thc dcccaft Mar- 
.que& oij^r^tj thatjhe was to Mariry. with Ji^s t^dj^^ and that the Mar- 
•qijefs having returned an Anfwer by tislLcftcrortiie Tenor' a!^teWri- 

H h h h h h tioned 
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tioned; the iaid Leo^ impcxted lus G)iifeiit to die Muri^ ; tnd dat 
the Nbrque& having conented, hs ONild oot chum dbt BoiefiBof ifai 
Marriage. VUffufrA 3. jMusiy 1677. 

D. 435. Tailfer ccmtn Sanditandf, W. i&. 

A Curator having in his Acoompis ^vea in an Article titoadcut 
Chaig^ vp(m occafioo of thcMuMrs At&in, vU, That be hadi 
met with Agents and others ta Taverns, in Relatian to die Pi^ills Ai^ 
fidrs; and lad been at Charges in drinking with dKm, QOeodtftf; t9 
acoafiderable Sunt, doringdie whde doe of hb Chv^: TbeZtr^^ 
did not allow the iaine in the TmnsfereJaid; ButOrdaiaedhimtoooa' 
defend upon the particulars : And if he kept a Booked Diary of hi$ 
Deburfements, fo that he mi^ warrantably declarer that he hadtniriy 
deburfed the particulars tfaeremnientionfid ; they ^^inrf to mod^ chiB 
lame to fuch a Sum, as they fhould find rea^fooable* 

D. 45 6 . Home of Ford contra Steuart. 34. January 1677. 

AWadfet being eranted intfacfe Terms, That dw Wadictter IhooUl 
poffeft the Uuids ; and that the GiaAtsr (hoidd free the Wadiettcr «f 
Levies of Morfe, and FeOi^cRies, and liAniflen Stipends : ItwasAwU 
dstthe Wadfecter isnotLyMile to Cempi ^d Reckon ferthe Dotiii 
and fuperplvs of the lam^ ewTitding the Annuabent; bird^ped; die 
Wadfet wasa proper Wadftt ; and the Wadfetter was not five Matt Hik> 
eardsofthe Fruits,' Tenocats, War andVaftttioii. AmMvWRcmrw* 
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D. 43 7. RoiuJd Grabatae cantrt Sarab Rome, eocL die* 

yOhft Rom beii^ obliged hy his Omtrafil of Marria^ with his 
Wife to provide loooo Mtrks in fiivours of himfel^ and hisSpouIe in 
Conjon^b-fee^ and the Heirs of the Marriage ; whilks Fuhtidng to hisL 
own Heirs and Affigneys : And to provide alio 5000 Marks in &vours of 
die Ronanent Bairns ot the fiddMarrii^: 

Tht LofAsFmA, TfaattheFttherwas FtaroftheftidSuos; andl due 
ilhe Heir of the Marriage andRcmancttBaixmlnd an hmm^it^w 
fiicceedtohimasHeirs of Provifioninthe. toe.* And tbit die vm> 
ditors might afie6ktiie£udSii]ias; and would be ptefenUetodie Baim$ 
Kotwithmnding dieir Debts wereComradedaner die (aid Contcaa «s 
^brriage, and Iiihtt>ition thereupon ; fnngthelabibitiooeQidd notolOB 
away his Fee: And the Import and Bflea bodi of dieiatd Obygemeais 
and Inhibitioin is oniy, that the Father fhomld do no fiaodttfent Ded^ 
wtdxMtanOaaiOKBCkufeyinpreiudiocoftkftiamc G^4fRepqdsr« 



D. 43$, Ardbiair contra Wilfin, eod, die, 

• • • 

A Bond beine^ranted by JmesBiffet a£ NeithertMUmrm to t}ie taird of 
JrdblMr tx Love and Favour ; to be payed a^his decealc: 
The Loris lounA, That die ixA B(Mid,being granted without an Onerous 

iCaufe, tob(^pay«diaio«aiierforelfiia9icampGnatersdeGcal^ ceulii 



.^■>l 



■V ' *•.» J. 



4mi^ 



Ifl i If II 



ittiiii^ 



.^ 



Detifiotts of the Lwrds 



V 1i ■ 



r . 



'*■•■•• ■ •'' •>-•• "^■•^ •-'■■ 




iiot pr^i^ poA^ior Creditori, who wcreM^MM/Mr to lendthdr M(P 
iyy^ noDirtrhftanrtiiig any fuch Latent Deeds and Borxfe. 

This Decifioa fiaems ^6 be hird ^ Seing it was lawftii bo^ io the Granr 
tdr and ReouTer of the faid Bond, to grant and receiVethe (ame : And 
tlw faid Donation^ being lawful d mitiot, could niot becoine dieitafter uh4 
lawful by any Deed of the Granter : And Friuid cannot be ^tended ^ 
but where Cniditors or odi«^ thb dtne of die granting of fuch Bonds^werb 
|>rejudged ; unkls it did appear by fome fjp^iality and circuttifUnce in 
die cau, t^ there had been a defign to Chciat dnd Circumveen theie 
vfao were to lend dieir Moneys tiy grantiUg'and fettleiiljg upon the Rela- 
tions ef the Debitor^ his Eflate ; and thereafter to get in his Hands, his 
Creditors Meaqs^ whom he was not able to fiitisfy ; which was Found 
in the Cafe of Mdffon and PoUoeky and was net AJled^ed in this Caki 
iS^nv; Reporter* Mr. ^o^xi^pr Clerk. 



P* 439 



Smchir contra Home of IJientoA, ebdi dUi 



A Bond of Cdfroboration being grtnted for a Sum due tipon a Waa4t \ 
wtth power to tife Execudon without R^oifidonF The LerAi 
fmmdf Thtt the Creditor BUyfummarlycOmpryfe upon the ^trie With- 
out previoQi Rec^ifitiQai GletuMch Reporter; Mr: Jobtt Htji Clerlt "^ 



D«44o 



Hum contra Stuart of InnemytU, eodi cUet 



APrefenudonbeiiig gmntedby afiifhop to ft Prelienciftry inftvo 
a perfon dureing nis Citam ; and a&er his doeea^B ts hi$ 



8onl 
The L^rds FM(nd^ a muldple poinding 904 coispeticion.betwixtthe perv 
ibnsfubflicute in the faid Frefeotadon ; and another Prabbadar prtmckd 
bythefueceedingBifbop) bythedcceaiipcfthefirftBrtbeidariTiaadw 
^ubffitudon,cootaij)edintheFre(«niadoofor«fitid, did catpice by tfaedev 
Ceaie of the Father^ and diat the SubfticudoaHrw void; la refped, dw 
Biibop«ould aoc^ in prejudice of his Suooeilbr, gtaitt aPte&otatiQaia tfas 
Terms forelaid, bearing a Tailzie aad Subftitudmb CtiliMi Rcponerr 



p. 441 



DrumeWer -contra E* TvpeeddckU, eodi did 



ITbeinjg objeOed agaiolt Major BuMtingMas ledai aWi^nefsfo^ 
DrtandUerzi^stA the Harlof TW^^Ui/r ; Thatlie had given Pardal 
Counfel, at leaft had concerned himfelf as aPar^ for DrwmelUer'^ In 
fwa &e as, he bad been at Confultadons withhim^ m Rdttion to the Pro* 
eels. 

The Loris'Found^thstt he Could not be a Witncls,th6 he Wasa perfon of 
inccfflity above exception; andthathewasfreeto4odarethattatthefkid 
Cbmultadons, the poinL wboreupon he wi$ t» be ufed as a Wfrnsfi^ was 
nst-in QonIideradQn< G^fonQMckt 



p.441. 



Grange Dick 



iOUpbant, eid^diei 



AN AfSgnadon being granted for relief^ and payment of dntain Sum* 
^ meati6ned intheAfl^nadon ; forwhiditneA^neywasCaudoner 
lertfM Cedent ; tl)e iafDc was queftioacd upon that head,tbatit was nevet* 

4oIivere«i| 
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delivered , but was ftill in the Cedents Hands ; The Lords Founi^ That 
the faid Aflignation was never delivered : And yet they Foumd^ That it 
was an efFeoual Evident in favours of the Affigney, In refpeft tl^ Cedent 
had made the fame publick by a Horning thereupon. Sir George Loekhetrt 
^Q. alteri Cunlnghnne &c. In frdfetitid. 

D.4.45. Ker contra Kers. 25 January. 1677. 

ADifpofition being queftioned, as being made w le£fo^ at leaft deliver- 
ed then : It appeared by the Depofition of one lof the Witnefles, 
ufed for jpiroving the Lybel, that the faid Write was fubfaibed divcrfc 
Years before the Difponcr was on death-bed ; and that the fame was deli- 
vered before death-bed to the faid Witrfefs ; and that the Defonffc having 
called for it on death-bed, for drawing two other Difpofitions, of the 
Lands conttined therein ; one in favours of the Turfucr theDifponcrs 
Heir ; and the other in favours of a Son of the Difponer, who was Father 
to die Pcrfon in whofe favours the Difpofition inqueftion was made : Andl 
upon debate amongft the Lords, what (hould be the import of the find TV 
flimony, feing the Depoficar did not declare in what Terms the fame 
was given to him by the Difponer ; whether to the behoof of the faid Per- 
fon • in whofe favours it was made or not ; or upon any othor account^ 
for keeping th«£ime,fo that the Difponer might call for and alter it: b 
, wds Fo^nAj I* That the Difpono* might have revocked die fame; la 
refped it did not appear,that it was delivered to the behoof of the Perfoa 
to wlk)m it was matde. ' 

This Pecifion feems t6 be hard ; in refped the DIfpofitioft was now id 
the Hands of the Receiver, fo ^t it was to be prefumed, that it was de- 
livered, either tohim^ or to the faid other Perfon to his behoof: and d» 
delivery ought to be cdnftrued; tild prefumcd to have been-, mt t^eretur : 
and the nature of the ASi it feif, imports that it ihould be to the behoof 
fisrefaid; It not being to be imagined, that if the Difponer had intend^ 
ed to have retained^die Power in his Hands, either to make the &id Right 
eflfe£):ual, or not; he would have given it out off his Hands. ' 

2. The Lords Foundy Upon the Tcftimony forefaid> That the DHpo- 
ncr having revocked the faid Difpofition not fimply , but to the e(fo£\fore- 
faid, that the faid two Difpofitions fhould be ^ntcd ; The Purfacrthcre- 
fore had not Right to the \)rhole Lands, contained in the faid firft Difpo- 
fition^ but that the fahie fiiould divide, conform to the faid £w^ Difpofi- 
tions. Wt. Thorn AS Hif eierk. In prdfentu. 

D. 444; Pr-otarator-Fifcal of ■Glajgotv contra Cowan', 

^. . ... ■i(> 'Jitrmj^, 1677. 

^TT^HE Commiffar ^f GAe^MTji, having fiiffained Procels, at the In:- 
' J^^' ' ftanoc of ftic P¥dcunat(5r-ftf(iaf, for the trpl of a faUehopd of Exe^^ 
curious, whereupon a Decreet had^pnxeeded: and having upon Probatti 
on of the falfelipod, decerned the ufer of the fsjid Executions, to pay. 390. 
[ lih. to the l^rocitf^tor-Fifcal 'as a Pine: and the faid Decreet being ful- 

l pcndc4;. ^^ ^fMxfil^^r T*^: F^^ Commiflar was not competent 

Judge "to the imprbbj^tion of iExcqitions, by way of AftioBrj feing tH^ 
carindf reduce their own Decreets i and Improbation is a Redudwft -ff 
cdfite'fAlfu ' Jwfiice^Clerk Reporter. Mr. Thomas H^ CkrL 
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It is to be o^nfi^cred^ that the moft part of Decreets, befor Infe- 
rior Judges , are for N^U-Defence , and upon falfe Executions : and 
it were hard , that there Ihould be no Remedy but by Improbations 
before the Lords , which may depend long and are* very chygeable ; 
So that Decreets before Inferior Judges being for the moft part for in- 
confiderable Sums, the Remedy Ihould be Worfe than the Mifchief; 

tit appears indeed, that the Commiflars have not power, to Fyne; thiC 
bwig a Criminal ^urifdiftion ; and that 'they are not Judges to Impro-^ 
bation by the indircft manner ; The Tryal of Falfehopd , by circuhl- 
iiances and prefumptipns , being Altioris Indaginis ; and of that Diffi-^ 
culty, that it ought not to be left to an Inferiour Judge. I^m^ The Try^ 
al of Falfehood^ as to that eflfeft that Falfaries may be punifhed, ought not 
to be by any Inferior Judge ; But it feems to be juft and neceflary^ that 
Parties, grieved by fuch Decreets, fhould be aUoMred to purfue the obtain*- 
crs of the fame, to hear and fee them^ reponed againft the faid Decreets, 
upon that Ground that they were not cited %o the fame ; to be proVen by 
the WitnefTes and Executcr himfelf j declaring that they purfue to that eflfea 
allanerly : And it appears not to be inconfiftent with Law and Form,diat 
this couric fhould be taken ; feing the Judge does not reduce his own xiej. 
crcet, ex cApne iniquitdfis '^ and it may be provided, that'fuch Purlutesj 
tho they be upon the matter Improbations, are only to the eflfcft forefaid ; 
and that no other eflcft or confequence fhall follow upon the fame; and 
mMltajiunt fer iniireSlum^ which cannot be direQly : And if a Party, who 
is holden as confeft,{hould raife a 1^1 -before an Inftrior Judge,that it may 
be Found that he was Aot ContumaSy being out of the Countrey, or Sick^ 
cr detained; by Storm, or fome other infuperable Impediment ; and that 
therefore he Ihould be reponed ; and the Decreet fhould be holden as a 
Lybel ; fuch a Purfute would not be incompetent, tho in efFcft it would 
be a Rcdu^on upon the matter. ^ 

D. 445* Donaldjhn contra Rinnet iy Jdnuary li'J*^* 

IT Was moved, whetlier or not a Decreet of an Inferior Judge, being 
queflioned upon that Ground of Iniquity, that the ty bel was not prcM 
vcn -, and the Depofitions of the Wimeffes being produced by^fhe Puvfuer 
gjb initio •, The Lord of the Outer Houfe may advife the Probation ; Or if 
it ought to be advifed by the whole Lords ? bwas Found^ That^the De- 
pofitions being producca (as faid is) the lx)rd miygivehisownlnterw 
ioquitor, as upon any other Write produced Ab initio^ to inftruftthe Ly- 
bel. Tho fome of the Lords were of Opinbn,' that the Probation ought 
to be confidered and advifed by the haiil Lordh ; And it was hard> thar 
the Probation being found fufBcient, by a com|!ltent Judge^ it fhould bd 
in the power of one fmgle Lx)rd to review the fame, and find the contrare. 
lAx.'^obn Hay Clerk. 



D. 446. Murray Pupil contra 



5 1* January 1677. 



A Pupil of 4- Years of Age, being ptirfucd upon the Paflive Title of a 
'f^ Charge to enter Heir ; and the Friends cbnceivbg that it were fit to 
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Renounce i 
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Decifions of the Lords 



Renounce -• none of them being Curators, nor being willing to meddle, 
and to authorize the Pupil to renounce; The Lords Decerned^ butfuper- 
ceeded Perfonal Execution, until the Pupil fnould be paft Pupillarity. 
CsJlUhU Reporter* 



D. 44.7. 



Mafter of Roe contra Stnclar /Of Dumhaith. 
I. February 16 JJ/'^ ' 



SImlar of Dumbdithy Sandjide and others havinginaHoftile manner in-^ 
vaded the Lord Roes Country : There was a Criminal purfute ia- 
tented againft them for the Crimes committed upon the occafion forefaid ;. 
but the laid purfute being taken away by a Remiflion, there was there- 
after a Spuilzie purfued at the inftance ot the Mafter of Rde^ having Affig* 
nation from his Father ; and by hisTenncnts whofe Goods had been Rob- 
bed and taken ; And it being Alledged againft thefaid Purfute, that it was 
prefcrived, TheL(?rifjfuftainedthe Reply, that the Prefcription was in- 
terrupted by the forefaid Proccfs before the Juftices : And again this 
Day a Summonds of Spuilzie, which had been formerly intented, being 
produced ; and it being Alledged, that by the faid Summonds and Exc* 
cution upon the fame, the Prefcription was interrupted. The Lards Found^ 
That the fame did not interrupt ; In regard it appeared, that the Names 
of the Defenders have been Blank in the faids Summonds, and fince filled 
up with another Ink : And it appeared by the Executicxis, that the fame 
were at the inftance ofGr^x of ^r^c and others mentioned in the Sum« 
monds, without fpecify ing the iaid other Perfons ; and the Defenders had 
fettled with, and (ktisfied Arte ; So that it appeared, that the Names dF 
the faid other perfons had been filled up in the body oi the Summonds^ 
(>f pUrpofe to be a Grouad for the iaid Reply : But tho the Lords did not 
fuftain the Procefs, as to the effeft of giving the Purfucr Juramemum in li- 
tem ; In regard the Goods Libelled, were Libelled to extend, as t6 the 
number of Goods, and the Damnage fuftained by the Purfuer$ Cedent^ 
to vaft Sums, exceeding the value of that whole Country ; yet the Lords 
did adhere to their former Interloquitor, That t)iey would confider, the 
time of the advifing, the profits of the Goods as in a Spuilzie* 

It occurred to fome of the Lords and was moved, whether Jurdmentunt 
in litemy being given to the Party wronged ; and upon that account, that 
the quantities and the Kinds of Goods,taken from him,could not be fo welJ 
known to others and proven ; if the lame be a perfonal favour ; ^ if it; 
may be extended to an Affigney ? Newly th Reporter. 

D. 4^S. Holmes contra Marjhall. 2. February 1677. 

THE Lords Fauifdj That a Woman, being provided by her Conoaflr 
of Marriagb, to a Liferent of the Conqueft of Lamls^ or 
ot;her Goods that ihould be acquired dureing the Marriage : And the 
Queftion being oi Moveables^and {he having accepted a Third of the fame^ 
(nccoi^d not return to crave a Liferent of tlie otb^r two parts ; tho it was 
Alledged by her, fbc had not accepted the fame in fatisiaaion of what fhe 
could claim. '2. It was Found^ That a Woman, being provided, asiaM 
lis, to a liferent of all the Moveables her Husband bad tte time he Mar- 
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ryed her; and which hcfllould acquire during the Marriage ; It was in her 
Option, either to take her to her liferent of fhe whole ; or to claim the 
5<fl?part in property ; but, making Elcftion, could not varie- Thothis was 
Foundhy plurality, yet fomc of the Lords were of Ooinion, that by thd 
Prpvifionfofefaidfhe has only a Liferent} and that fhc had not-thefaicl 
Elcftion ; Seing^e? iffo that ihc is provided to a Liferent of all, it is in-* 
tended and agreed, there Ihould be no Comrfjunto honorum ; It being incon- 
fiftent, that Jme fhould be both Prqprietar and Liferentar ufufructu formalin 
iVipir^r/& Reporter. Gibfon C\sxk. 



T>. 449. 



contra Tait. 6 February j6jji 



T^HE Lards Totmdy ThataBgnd^bcinggrailtcd on Dcath^bed/ ivith 
, -*- confentofhisitopeanind Heir forhislntereft; bearing an oblige^ 
:'tnent to pay a Sum onCfooey ; Is tobeconfidered, not as a Legacjr, but 
: as a Bond inter vivos : Seing, by the Common Law, a(ll pa fons are in Ik- 
gitima potejtate as to (he granting of Bonds; And our cuftom,whereby per^ 
.Tons on Death-bed ar^ not in M//^^e./(M^/>^ is qualified with an exoeptiod^ 
viz. unlefs the Heir confent; in whoib favours the &me is iotroduccd; . 
CdfiUhill Reporter. 



D. 456. 



contra 



eod, die, * 



i. 



^i ^*^«1 \^1^ 



1 

TH E lAris Fouifdy That Appearand Hdrs inay be purfuedy as ht* 
ha^ring before the year > expire ; feing e9ifhiAax.mtfcint^.4ituftt 
^jtShe : Andas to that pretence, that they would Be wronged if itfliOald 
have' appeared by the probation that diey did not meddle) Itisof^ iio 
.weigiit; Seing the Lords may modify fixpenccs. 

-D. 451. contra - .\'^i\Fe^iuanf:'i€j%'.' 

,^ A N Exhibition being pyrtued at the inftana&pf ^in Hjfii: of ^pfttjiicftiJ 
*^ And it being Alledgcd by the Heir of Line, tlut fopxeofihe IJ^fA^ 
whereof the Writes were craved to be exhibited, were in HoSand ; and 
that by the cuftoip there, .theEldcft Qxprficr dUd .npftfucceed apHeirx^ 
Cbnquert ; but all the Brothers and Sifters equally ; fo that the Writes 
fought not tb be delivered to the Puriitei', WhOhadonfy an IntcFtflas to 
the fij&h part; whereas thepefender had four parts, having acquired rthree 
£:dm his Brothers and Sifters, and having one, ittrpTelif} ahdbe. hai^mg 
Ae far grcatet. intcrcft in thfc Laud and Writca^ ought tohavt the 
JkeepingdF.tbe fame, being Lyablc to make tfaetn forthcoming to dw 
Furfuer. : ! . : . 

• ; The iL^TTi^notwithftandingiprefeln-edtheBldcr^^^ to tis keeping 
of the Writes. . v. ^[o r • . 

\ :In tixait&xnt Qm&^Jf^iPAsJSedgidy {Haiti ssxo the Lands in Sea/and^ 
the Defunfts Right was only by a Compry fing, which was perfonal^ and 
fffhay&xpoa no Infe^meht had foUowed; aod whick belonged to the 
Heir of. Linc^ as Tacks and Rcvcrfions: The Lords y: neverthele&, Found, 
that the Heir of Conqueft has Ri^t tothe fame^ conform to a Ute De- 
cifion. . 
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Tunveyance contra Knight. 8 J^/i^ 1677. 



nrHE Lards TFoand^ Upon the advifing of a concluded Caufc, after De- 
-^ bate /ii fTdfentU^ in the Cafe in quemon j That Liher RMtiomum^ and 
a Compt-Book of a Merchant, containing an Article of Debt, due by him 
to the r urfuer, was a fufficient Probation; In rcfpeS the laid C6mpt-Book 
Was written with the Merchants o\vn Hand ; and he was known to be 
a perfon of great Honefty and Exafhiefs : and the Article wasfo clear,that 
th\ time therein mentioned , he ftated himfelf to be Debitor in the 
faid 'Suin, all bygone Annualrents being paved ; and in an other part and 
Article of the faid Book, he did acknowledge, that he had borrowed the 
faid Sum,ahd was fpecial as to the dme ; and there was a great CbnfideQCe 
and near Relation betwixt him and the Creditor ; and therefore the Lords 
decided as faid is ; in refpe£l of the faid Circumroinces : but thought it 
hard,that Compt-Books in ScotUndj where there is not that exa^ne& chat 
is elfe where/in keeping Books, fhoidd have that Faith that is given to 
.diem elfewhere. Mr. Robert Stewsrt K&OTy alteri Cumf^hsm. Mr. 
^ohn Hof Clerk. In frdfetuU. 



P- 455- 



Campbel contra Take. eod. die. 



Tr H E Lybel being referred to the I!)cfenders Oath ; and he having 
'^ . declared' upon a general lnterr<^ator, that ho was not owing the 
Sum acclaimed; b ipss urged,- the time of theadvifing of the Oath, that 
the Defender fbould 4ecjare> whetb^ or notjie had gotten a parcel ^lin^ 
.and what, way he had payed the price of the fame^ The Lards Found 'That 
he fhould not be ureed to ^ declare upon.that Interrogator; In refpect it 
was not defired he fnoutd be interrogate upon the fame when he did de- 
ckft ; and having denyed that he was any ways Debitor, be would be iiw 
volved in Perjury, if upon a fpecia] Interrogator lie fhould acknowledge 
that he was 'Debtor lipohthe account therein mendon«d. Mr. Thomas Af 
'Qerk. Sftwarf and Smntou Advocats. 



D. 454. 



c . ■ 

Patrick contra Anderfon, 



eod. die. 



'7kN Executor, having alled^ed that the Tefhmcnt was Exhaufted,and 
r^^ for probation, having produced the Donets Bond, with a Difchaige 
fitsm the Creditor after the Defuncts deceafe : and it being Found, Tlut 
the fame did not prove, unleis there had been a Sentence produced : B 
. wds thereafter Jlledged for the Executory that feing he inflructed the Deb^ 
and that he had payed the fame tend fide; the fame ought to beallowed 
|for his liberation; at leaft that the faid Debtihoukl come in peri feffu with 
ithe Purfuers ; unlefs they could object againft thefiime, as not a true Debc; 
which was Repelled; in refpect ho Legal Diligence had been done for 
the laid Debt. 

Some of the Lords were of Opinion, that it fhould have been allowed 
to come in fm pajfu ;. In refpect the Diligence, ufed by the Purfuer, in in- 
tenting a Purfute againft the Executor, was only Perlonal, and did not 
aflect the Goods; and theExecu^ being fhort, and the Goods being to 
be forthcoming to all Parties having Intereft, any Creditor may compear 
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for his ineereft) and cravt to have % proportion of the feme at any 
-tirne before Sentence ; Othei<ways a ^reat Creditor ■, in alfe mufch » 
may be equivalent to the Executrie , if he fliould purfue the Executor 
betoire the other Creditors, they may be all fruftrate. Mr. Thomas Hn 
Clerk. : . —' 

p. 4.55. , Mukwood Contra Pinkitl . 9* June i6ji» 

^ yl Father having infbft his Grand-child in Fee of his Eftate, and his Soil 
*•*■ . Father to the Fiaf, in Liferent; with: fi Frovifion, that the Liferent 
.flMMild be aliajenjtary to hipi ; TU Lor^, Upon a Debate among them* 
felvcs, concerning thefaid Qualification of the Liferent, were of the pu 
pinion, that the Son being provided before to fome other Lands fimplii 
.widu^ the fiud Quality, the Creditors of the Son might, by their.DiliA 
^ence,afiba the. feid alimentary Liferent; except fo much of the f'^mea* . 
the Iprds. Ihpul4,think fit to rofcrve for a competent Aliment to the'Som 
but there ;Was not a Decifion in the Cafe. Mr. John Haj Clerk. CW 

tlaided Cdtf/e* . . 

D. 456^* Captain ^fwiw contra Gitfm, ^iojune 1^77. 

■ • ' ■ * * * • 

/T^HElMrJa' Founds That a Parfic, ibeirig purfued as reprefcniane 
•*- his predecdfor ; for payment of the Sum due by a Bond ; migS 
.frcjpone a Defence pf Payment; notwitKftai|ding that he had, before, 
puriiied an Improbation of thefaid Bond : Ib^rdpei^ the Bond being 
ancient and not granted by himfelf , he was in ^oadjide to purfue Im- 
probation 43f the Mine ; and thereafter it appearing to "be a true Bond he 
may alfoalledge payment; giving Us Oatji of Calumny upon the De- 
fence. 
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Prb^le contra tttr^le ot Torfmce, ' 
li. Jme 1677. ' 



y 



fTP H E Laird <tf TtrPt»ft having difponcd hisBftatC to hi^Eldeft 
'-*• ;56ji' for Love and Favour; with ai^rovifion contained in the Di& 

fdfidon , that it ihould- be lawful to him to burden the (aids La'hds 
y Wadfets of iat fame ; Or Annualrents forth thereof, for the Sum 
W ^o^Q Merks Redeemable by his Son : And haying thiereafter grabt« 
cd ft Bond to a Daughter of a lecond Marriage, of tooo. mtfh, who did 
purfoe the Reprefent^tives </ the Aon, for the (aid Sum, // ms AliuUed 
tot the Defender, That he could not be purfued .^erfenally ; but if there 
were any Ground of an A£l:ion, it would be only for a Declarator, tlm 
the Lanns are lyible to the faid Debt. 2. That there could be no Ground 
of Declarator, - iij^rcQjea the Difponer had not made ufeof the diid Facuk 
ty, nor granted a Wadfet for the faid Sum ; and that the Defunft had a 
pcrfonal Eftate and Executry ; And in fwa £ir as, he had not, conform 
to the feid fiiqulty, fccured the Purfuer out of the laid Lands, he had de^ 
tlarcd his Intention Jiot to make ufe of ^e faid faculty. 

. 7he Lords fi>«W, That the Purfuer ought to difculs the Executry, and 
any qther Eflate' belonging to the Difponer : and if the ^d Sum coukl not 
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benecovered out of the perfonal Bftate, dot he mighc bave nooorfe t* 
gainft the ^ Lands ; which was Fotoid' fay the Lords^- upon didie conik 
derations^ vix-JThat the Right nude by die Father beingfor Love and Fa>k 
vour, the faid Refervation oi^ht co be incerprete kemgue, and it was to be 
confidered quid dlf/tm ; the Fathers intention being to have a Power « 
to contrad: alfe much Debt as mkbt amount to the iiud Sum ; Aq4 
eo iffo that. Iw did grant the (aid Bond , he did burden the fiud Lands 
virtually ; and in his own time they might have been axnpryfed for 
l^e ikid Sum; and therfo^ may be now afieded and compryfc^ « 
i2' The Fathers End beinjg'to 'hare power to burden with the laid Sum, 
the m^dus and way was infert ex fyh by the writer ; diat which is 
me^idoned in die IMfpofidon being the moft' ordinary , and therfiMV to ' 
beonderftood imtmltritvvt but nKXttatativt,. . i. Tho fome <tf the LxMtb 
were cf Opinion, That the Purfuer may imrnediadv, as other Credicoi^ 
Inve recourfe againft the Eftate ; yet it feemed to oe reaibnaUe, that^ 
idiis cafe,the Retervadon being in die Terms fore(aid;and the Bond^where- 
upon the Security was founded, not relatiiig to die iamc, the Exccutry 
Ihould be firft diunift .- Being by the Common Law die £xecutry was 
. ever firft lyable ; And tho, by the Lords Pradice,Creditors may purfue et- 
ther the Heir or Executor, yet there being fuch z %ciality in thkcal^ 
and the Defender not repretenting perfonally, the Grand£ither, as Heir, 
jorodierways by Frogreis, his Reprefentadm oi^ht tobe fiiil<lirciii^, 
tnd the faid Lands to be lyat^ only im MjuUam, Adores Sir Geortnt 
Mtkenzky Mr. Rderi SttiMrt, Akeri Lotkhemt and P*it^U, Giif<mK:2m» 

Jft fTJcftlttU, 

p« 458^ Malhch contra The Rdid of BMl BwL 

36. Jane 1677.' 

ASec(md Cbmpiyrer havk^ purfued a DecIarator,thatthe prior Com-' 
pr]dwg was iadsfied by IntromiJBBoia ; apd die Defender having 
in die Corapt and Reckonihg^ given in an Article c£ Debudements for 
profecuting and defending of Proiceffes concerning his Right ; The La^dt 
FiHmdy That, as to rthe excinguifbing oC ^ C^pryfing upon die a0^ 
count of Intromiffion, die Expenoes in deduceing the Compry(nijg and 
obtaining Infeftmenfc were onh.to be allowed ; : bip: not any wier cixnxkr 
fickl>eburfements: But the Corapryfiog being exdnft. and iadsfied/if 
diere were any fupdrf^ of Mails ana Duties, tor which ,die Comprrfev 
was to be comptable, henughi:reiain,ofthe firft end of die fiune, fachaf 
were profiubly expended, not only in Reladon to bis own, but tlM 
Purfucrs Right. A<w^/^ Reporter. 

p. 459. . contra eod, diig, 

'T*^ H E Defender,in a Spulzie,<having Alledged dntdie Goods were hl< 
■''. own; and that,having given them td the Purfuer to be grafted, he 
night have taken away his own Goods .' tt was Rfffyed^ That die Pttr« 
fuer was not obliged to debate the Right aiid property oi the &id Goods ; 
hvx.inffolh^ he needed Lybel no more, but that the Goods w«eupon hi^ 
Ground £ind in his Poftemon ; and taken away vi and in maoner Lybet 
9d:'AcLdffoiiMtusdtne<mm4refiu*umlus» \ ' 
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The 2>^/ debated among themfelves, whether the Defence be Rele^ 
Vant ; and did not^decide the cafe: Some being of Opinion, that if it 
ftouldSbvidcntly appear, that the Purfper was not in Poffe^on of thtf 
Goods asy//e>j, but in behalf of the Defended; 4s if there were a Write 
betwixt the Purfucr and Defender, bearing thatthe Gk)ods Were the De- 
lenders ; and ^l^dt the FuHTuer contr0ifLoc4tii>nis &, ConduHionis had tak4 
t»p the fame ipgrtfcing^^ Defender, could not beLyable for Spuil* 

ife,ofhi$ bwuubcKk: But if it fbouldi apjpear, that there was any vio* 
iapfjff in taking thein v^^y^ he may be purfued ffsir a Aiou . 



^ 
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tfl %^oi • th'mkit^ cotiti^ Mimth and Olkbattti eod,.Sie, 
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^4MtM(fii4^^^ (ardff^e he^ti%i;it^i%:fo ^hc^Laird; of fsyiffinditi 

JT ,A?4.1?^yijig^u^ontn Arrcftm^ mnds^ of Drumkiii^6^6ii 

*^neVe was therciftcir a Sufochfibn of 



a Decreet to nuike forthcoining ; T 

4oubk .po«KUji&'?gainft thc,|k^_ 3«fff. Mfmfby, . *nd Sif.' i^rrw# 
QUfh^iU i4\G^i^'^k<^ pretended Jligjjt tQ.fjie i$um d.uc.,t>y, P»'«»- 
Ifihcy by ;|e AfliaaatlQa mtihake. before 'thet.Atrreftmeht'f Arid imF 
tb)»,Cotnpc^l^gfiifof^>^) thcfa^dSir.J^/i<rewf Waspfeftirred*, Biit.thero^ 
«i^riaaaImprobaaoii(»the (aid Affi^oatlon, 2ttf)^ inftance i>f the {aid 
5ipf/ MemMth, the iaidSi't L^raife bayjfi^ aWd'^f ;by"j^ "fame, It was 
jr«,,W^tcra Iflivgaijfi lmgioosd«p«d^ceby'tWji4c<ij o^ tha^ 

the Affign^tioa was.fallc: And »0 W4w C/f ^ ofGr-ag^, the fiud 3f*»«r h<ii^ 
&,4t»vi«gtK?r9Uftaf4rtfwi^ tQ 

liear an4. fee Jiu?l?t»red, that in relpect the rara mLAtife/ite^ by his com* 



tliereforey Jotwafer a&he ww t«4r<^«f bc'lbould " majcc the .ikaitf forth- 
coming for;p!^yment of ti^pj;Purljuets j^ Ocbi^ Eflj^cially it beixig confr 
dfr?4^|iKJ.h?d MfJtwrgcd one of tl^e^a«t?(»^^^ 
^,ir<M Jaftvvedi it))?it heiwas «» *w< fde to a^uif^ a Right to tbi^ lai4 
ASstaMOOi neither knowing, j3or bping acceflory to the Forgeiiig of the 
&De;andbe bad OT^dftbVbweffiehx ub^i^^ part of 

ate iaid D?bf,t, but bv transferring h» Right m fav^Ors of Mr. %6a pUir; 
vrindU heba^^pne koMJiJkx And.afto.the Di&haiiging the Cautioner^ 
kC(»14notpreJS<jg«t^f3»i^"C''» ^ingthc Difcharge would fell in coii* 
fcffueiiceoftbeAffignjtibn.'^, ^ , , , 

Trbc LfifdirFiMfHL, Th»t,albeit he were not acceflory to the Vorg&y, 
Wbiwng-uM'afeifr Wrice^nd having Urigiouffyfo long maintained the 
feme- andwpW d»tooi»jGibn,'the.Purrver bc,ng altogether fruft rate ,'Ji«i 
flMphtmbeLvablc iff ^lumam Imeraius^ and. what he had gotteh more 
bjdie TTw5»ftion witb Mr. Gw^* Bluir then he had given for accjuire* 
^tfae 0kild lligbt;; An^the Ijoris refervcd Action to the Purfacif 
SinfttholGatl^ofiter ; Andin cafe the Cautioner fhouldbe AiToilziecl^ 
^^crnt pf^udi^ to have recoorfc againli the faid Sir ttuirenee as Ac- 
cbcds. AQS^ hifi^^f Maw^ttun^ &e. ik'idCttMff^fwht t^t: Mo 
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D. a6 I ,, contra The Laird o£ 

Cramand, eod. die. 



MR. Cormlius %/« being Debitor, co Mr. jft»A» //^/^z otCfmotd in 
the Sum of 3 $00. Afw*/ ; He did give to CrMmond, for Security dP 
the faid Sum, and for relief of Cautionries for him, extending to towards 
1 0000 M. a Bond for payment and reUe ving hiir of i^c laid Siims ; with 
an obligement to Infcft in the Lands thereinmendoiied/or his Security and 
refief m the ikid Sums ; aiui a preceftt of Safinewhereupoa In&ftment foU 
lowed : And thereafter, Mr. Pttriek IngliSy the fiiid Mr. Cornelius his 
Eldeft Son, did grant a Bond to Crmano, . relateing cxprefly to the (aid 
former Bond and Right of Relief, and in'Cbrrpboranon thereof, and the* 
Infeftitierit thereupon, containing an Obligement for Payment and relcif 

of'the faid Sums. , „ ^ ' 

Thereafter the faid Mr. PdirUk did, obtain ,from his Father,! Right ai^ 

^nfefanent; of the faid Lands, upon that narrative, that he had undertakes 

Vie payment of his Fathers Debts ; and that he was engaged for him ; and 

that the faid Right was granted tahim for his Relief; whereupon heob- 

taiaed Poffeffion ; and, before any Diligcnce,«t the inftance ofany of the 

other Creditor;, he did. pay fome Annualrcnt to CrMmond upon a Dit' 

• charge, relateing to Crtmonds Right and Ihfeftmcnt forefaid. - > 

Increafter there beiiig a Multiple poindiug^raifed againft Cramitd^ 

and fome of the Creditors, who had deduced a Cpmpryfing againft th^ 

' feidMr.P*fr/f*ofhis.Right; the Creditors Md^ei^ that they ought 

to be preferred, becaufe Crmonis Rkht was only bafe, and the &id Ms: 

P4/rK/Ps Right was cM >5^ithPoircffion, before any pretence of Poffcfli- 

on in ie pcrfon otQirMmotU;, and that thw having Compryfed Mr. Ps* 

trifll^ Jtight are thereupon pttferablc to Crsmdnd-, Whereunto it w« 

juifmred^ tbuCrMtncnL Ri^ being a Righrof Relief, could not take 

Poffeflioa tx tuaurs of die-Right, unt3 a diltrcfs j and becaufe it was proi* 

vided by the Right it felf. that Ctumond (hould enter to the Poffeffion idt , 

cafe of diftrefe ; andincale he fhould not be payed ofhisAnnuaJrentj 

which he could not do before Declarator ; . And that theLer ^ had diverie 

times Fo»«4, that Infcftmcnts of Warrandice, whereupon there could 

be no PofTeflion before Eviftion, (houldbe preferred to poftcrior Infeft- 

ments ; and that Infeftments of Annualrent, being anterior, fhould be fu-' 

ibincdin a Competition with pofterior bafe Infeftments dcd with Ppf-. 

feffion; Becaufe the firftTcrm of Payment of the Annualrent was not come, 

when th& pofterior Infcftment came to have Poffeffion ; and that the Com-- 

pelition was not betwixt Cr4«K>»if and the Compryfers Iftfeftmentupoo 

the COmpryfing,but Mr. P/ttridt's own Infcftment ; and that Cr4MMM<fIa^ 

fcftmcht was cled withPoffeffion before the Compyfers Right andlotereft, 

by payinent of the Annualrent of the faid Sumdue to CrMmmi himfelf ; as 

appe?Lred by the Difcharge acc^tcd by. Mr. Pifw* relating to Ctmh 

mofd\x^ Kight aind Infcftment fordaid; And that bafe Infeftments hj 

the COmtnon Law being valide ; And by the Aft of Parliament KJJ*. ^tk . 

iff 4/ym^ 1 540. It being provided, that tor obviating Fraud by gcanting 
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private and latent Infeftmcflts, in prejudice of t)oftcrior Infeftments that 
arc publick, being eithfer holden of the Superior or by Pofletffon ; the 
feid Aft of Parliament cannot be extended to this Cafe; In Refpeft 
Crdmo;ids Right cannot be faid to have been fraudulent and private 
as to Mr. Patrick ; In refpeft he did not only know the fame, btlt did ra* 
tify and corroborate the faid Right as faid is, both before his own Ri^ht 
and after the fame ; and before the interelt of Creditors, he did in effe£i 
ratify and hoipologate the lame, by making payment conform thereto, as 
faidis» 

The tords^ln Refpeft thecafe was of moment, as to the Preparative, 
Ordained that it ihould be Debated ainongft themfelves: And upon the 
Debate, they decided thefe points, i. That, the faid Aft of Parliament 
Kj, J^' 5^^- being general^ and there being no Exceptions of Infeftments 
of Relief, the faid Aft is connprehenfive of the fame# '2. Tho the Aft of 
Parliament, anent RegiftraticAi of Seafings,dc«s fecurft Singular Succieffors, 
yet the faid Aft of Parliament /C J^* 5^^- is not taken away, dio in 
jn fome cafes, the Lords are apt to favour prior Infeftments, where there 
jsjnoprefumption of Fraud : And therefore, when there is any pretence 
of Polfeffion, as in the cafe of Infeftments of Warrandice, they Fou/fd 
thztf^ione Juris the PoffefHop of the principal Lands is the poflcffion of 
the Warrandice. 3. That albeit Mr. Patrick could not queflion Cr^e- 
;»c?»^/ Right for the Reafonforcfaid, yet the Compryfers, bemg Singular 
Succeflfors, may queftion the fame. 

The Lords therefore preferred the Creditors : And yet fufhined Crs^ 
fronds Infeftment, In Iwa far as concerns the Sum forefaid due to him- 
felf, andnotastoCautionries; In refpeft the laid Difcharge was only 
oftheAnnuaireiitoftheSum ductohintfelf. ^ 

This Decifion appears to be hard,upon thefe Confiderations: Fir/, Bc- 
caufe Cramonds Infeftment, tho bafe, as to the point of Right^ by the Com* 
inon Law is preferable : And as to the faid Starate, it introduces only z 
frafumftio JuriSy that bafc Infeftm6nts,not cled SvitK Pofleffiop,; are prc- 
iiimptively fraudulent: And the Queftion, Whether Cri»^(7Ari/Jnfeftraent ' 
was fraudfulent, wastobeconfidered in relation to Mr. Patrick zndhis 
Infeffanent, and not to his Succeffors : And the laid prefumption was 
taken away by Mr. Patrickhis Deed forefaid, having corroborate, as faid 
is, Cramonds Infeftment; \vhich was verified by a Write Subfcribed by Wit- 
iieffes,and which was vfzsFound to militate,even againft the Creditors,and 
to cloath Cramof$ds Infeftment with Poj^effion. 2. Cramonds Right' be- 
iflg Jus individuum^ tho upon diftinft Grounds, it could not be fraudu- 
lent and private exfarte^ and ex forte publick. Aftores Sir John Cunin^ 
ghame^&c. 2i!iXfftiLockheart. Infrdfentid. 

D. 46 a. Mr. John Kincaid contra Gordon of AbergeUie. 

cod. die. 

Tmyf , A. ^ohn KJficAtd having purfucd Gordon of JbergeUie, as reprc- 
lV| Tenting his Father, by Behaving : His Defence was, That he^ 
had Right by an expired Cbmpryfmg, whereby his Father was denuded, 
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fo that he could not be Heir to him ; But in the fame Procefs, in refpcft 
a Rcduftion and Declarator was interned at the (aid Mr, KJncaid^s in- 
ihince, within ten Years after the appearand Heir had purchafcd a Right 
to the faid Compryfing ; The Lords^ tho there were no Order ufcd, did 
jimul & feml fuftaLi the (aid FroceiTes'aad appointed Compt and Reckoo* 
ing) and Auditors. 
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ERRATA in the Decifimsl 

nAfe 4- Ihi. f f . Mid ntt« f . f. I peoBlr. rmOm r . PcxIm. ». t f. 1. 1§ . Ltii4 of i Lord. f. 17* 1. 17* itelte 
JJT addbqi, ibid, I »<.tftcf of add*, p. ft I 7*a^tcGoodt»iadThclLc»ro«waftfouiidrekf»c p. tf.l fti.r.C9»- 
clodc. p« 17. 1- S. hire f. gW e. p» s* ^^ 9« *<«' ''c add no. p. j i . I. s t. «oli r. moi«. p. 54. 1. 9. ttccc anterior add M 
cJi$ Sonet night. ^5i«Lis.afuflLlgkcaddiill. p.«s«i.ii*ptticha(er.poielEo«..p.7l. l«Qlt. fet c. la p.74>tt7* 
after to add as. p. 7 s 1. 1 5. p^ Aoi t- Graotcr. p. I4. 1. »&• after coofirai able* add Ouocs ot TcftimcBa coBWiitd be-' 
ft>retbeAdfcftotuigQnotfioihcgiiK>pf. p- 15. 1. if, doe c done. p. 19* !• it.metby. odd Wctttor. p.i«s«Lit« 
Dtooacot r. Exccator. p. 1 of. 1 17. icu-diitiei 1. Aiigaieattttoiit. p. tit 1. 41, tfid Cnditoi add cosiniifd b€f09 
tile Aft of Scdcnac. p» iji, I tiiiep« tiKi flafVlBti add lecoltif aoopiiNMt. 
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Gkfgow (procwatof Fifcal) aMtffa Cowaa. 
GlcBcaira f Barf> cnttrd Brtobaiaca. 204. 

Glencorfe (Laird) eaarnibit Brctbrcn aod Siftera- 
GleadoBlog antfra g. Ni^faOak. 
Gordon eaviw Atfligo- 

Gordon aod Lodqabaroc €$Bifd 99- fe 

Go? an €§mrd Fatp. 
Grabame i^Mtfd Ramc. 

Grants and Raw cmtd VifcoMt of Scenmnt. 
Grant tcntrm Grant • . 

Grant c^aira Barclay. 
Grant caaira Lord fiamff. 
^ Gray C99trd Gordon. 
Gray caaira Forbes and liodlay; 
Gitf €§Mtrd Cockbnrn. 
GrierfoB caaiiv Lakd of laf* 
Gfott caarra Siuberiaod* 



»?5. 



l«Ow 

I45t 
I96« 

50« 

5f. 

Iff* 

^9U 

zi€ 

113. 

59# 
loa« 

fa* 

ftqm 
at. 

114* 

4. 

15i. 
I9». 

Ot. 

UP. 



H. 



HAI! eaanw Marrayr 
Halcartoun (Lofd) eaaira 
HaiybanoB caarra Halybunoai 
Halyburton fmrd Scott. 
HatybunoO of Inacrleitha PcckkM. 
Hamiltoa €iitrd Brona. 
Hamilton tmittd iaitth 
Namiltoa €9nif€ Symcnton, 
Hamilton eaa/iw Loi^ Bcilbaaea. 
Ifamittoa ewird Eat) of KJoff^on^ 
Hamilton €$nifd Maanei* 
Harper caa/ra Hamikoo 
Harroway tmtrd Haitly. 
Hartfiiaw Cf aira Hartwoodbora. 
Hattoan (Lord) caains ^mmbm. 
Hay raa/ra Litlciofaa 
Hay r0a/ra MagiArates of £^^ 
Hay^eaaira Olipbaai. 
tiay eM/ra Dntoimood* 
Hay fntfd Jamifeaaad AlcxandcCi 
Hay tmurd Cray. 
Hay coMfd Alexander. 
Hcckford tontrd Kcr. 
Hedderwick twrd Vraucb. 
Hempsficld cpntfM BanoatTOc. 
Hcnderfon fntrm Hctoderioa. 
Heoderfon etmni 
Hcrmiftonn c^Mira Lard Stnchr. 
HermiflouB raarra Cockbaro. 

cmrd Heiibacao. 
Hilcoa raa/ra Lady Cticyaes 



i9f: 
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941.' 

Mr 

4ft» 
I99t 

ip4» 

*/• 

as. 

47- 
iot» 

141» 
129* 

104 



iO» 

IS5. 

Bag 



Hog ecMtfd Coamcri of Hone. 

H Ama eontfM hUx(iH\\' 

Home toMm Creditors of Kelto 

Home C9uir^ Couoctfs of Morra7« 

Homer €$ntrd Paterfoo. 

Home €ontr4 Fcwars ofCo!dfa)g|iam6 

Home €§wtr€ Tailzifer- 

Home anii Elphingfton e§9tr4 Murray* 

Home contf4 Scot. 

Home cMtra Stettarc* 



P. 
49- 

^^ 

50. 
5«. 

5?. 

«9. 

*I4. 



( ) 



1 



I Affray c§»tr4 Morrty. 
Jaffrjy eamra Laird Vaftphray 
Inglis ca»rr4 Bofvell. 
Ingl'ts €ontr4 Inglia. 
Inglis coMns Laurie. 

and Laird Fones rtfflrtfr 
Innerocis (Town) €$ntr4 Forbes 5ec. 
loncscMirtf Inncs. 
Johnftoun ra«ir4 Cuningbamc* 
Jobnftoun €mitr4 Erskinc. 
Johnftoun cajirrtf Cullen. 
Jobnftoun Cfvir4 Orcbartoon* 
Jobnftoun cojiir^ Rone- 
JohnftouD of VTannphry SuppNciiK* 
Irving c#tf(r4f Carruthc» 
Irving contr4 Forbes* ' 
Irving €6mtr4 Irving. 
Jaftice cwtf4 Stirling* 
JttfticcClcfk €$mr4 Lambmoa* 



IB 5. 
211. 

187. 

195* 
SI I. 

5f. 

??• 
99« 
3S 
^1. 

Md. 

151* 

Stf9. 

5t. 
4«. 



K. 



KEItb €9mr4 Lundie. 
Rcith €9»ir4 Grabamc, 
Kctbcad €9u$r4 Irving and Borthwick. 
Kennedy C99ir4 Hamlltoo. 
Ker C9tur4 Kct. 
Krr untf4 Rutbveu* 
Ker C9iur4 Hunter. 
Rev ^€0ntr4 Fkymiag, 
Key cwtri Creditors 
Ktlburny t9utr4 Cunlogbam* 
Kincaid €ontf4 Gor4on, 
Kingborn (Earl> cMttr4.. X«ird Udncyj 
Kings Majefties Letters to ibc Lords of ScflioQ« 
K^nlocb €§9$r4 Rait. 
Kinnter 99Mir4 
Kyle t9ntr4 Gxay. 



t9- 
tfo. 

9t. 

19. 
39' 4l. 191, 2i$i 

?«• 
. loo* 

>4S. 

70. 

SI*. 

71- 

9t« 
lat* 

126. 



^i7 

137« 



L. 

LAmingtoiiR Miftf Kaplock' 
Langlands, Supplicant. 1 ^J^ 

Lauderdale (Earl; r0»ir« VafTals of Mullcibaii^. 4t. 
Lauderdale (Earl) cmirtfLadyaadLoKd Ycftcf.194. 
Lepar c$ntr4 Burnet- ^ 

Lcfly €Mir4 Baynu* 2 f ! 

Lcily €^ntr4 Lefty. 25I 

Lefly c«i/r4 Fletcher. ig,* 

Letter from the Lords of Seffioo to the King. 102! 
Linliibgowes Frcebolders ctatr^ their Comnifllo- 

ocri to Parliament- ^5 

LHIeiohn e9ntf4 Mitchd- jlg* 

Livlogfton MMiftf Garner* i^^* 

Lupoun ( lady; raarr^ Hepbomc and CrcidKouo. €7*. 
Lttfflfdeo €§»$r4 Summers. jo 



iuft (Uiti) Hmf0 Earl of MicMUt 
Lyon King at At^ t9mr4 



Pi 

■Oflh 



H 



It* 14* 



Mackbrac cmm Metaioe- 
Mctntoifh rMir« Fraacr* 
Mcintoifti cmufs Mckenasic* 
MckciRBte etiimg FairboUn* 
Mckittrick covir^ 
Mcleod €9mr4 Young. 
Mcmillan coirrftf Meldremt. 
Mcneifc €09ir4 Brycr andhcr RmbaMf 
Mcqu^iU €09itf4 Mcmillan- 
Malloch c«uM the Reliclrof David Bold. 
MarflK 11 caniw Forrtft and blaSpoafc- 
Marfhcl cmm HolmesL , *^ 

e0if/r« Martiof, 
Maftertouns Creditors and Kdift. 
Maiuel €9mf4 TennentsofBuncoVii' 
Maxuel 0iiiris Maxuel. 

^ . €0Mir4 Maanid. 

MeMrom umr4 Tolqubonc 
Mcnzies €9mT4 Burnet. 

' , '•»<« Man* 

MHtoua (Lady) cmtm VhitdbfA, 
Moifter Morani cMirg BairlMK* . 
Mitcbcl €ontr4 Mitcbel. 
Mitcbel €0ttsf4 Litleiobu. 
Mitcbelfon €$mr4 Mitcfaelfas 

Monmouth (Duke) fmr4 Earl ofTwecddUi. 

chiwJtJ' *" **^'* »•« '^•'r "oi hw 

More MWM Liv, 

(MUM Morcliead ui IcmC 
M«rray t«r«MT(itor«t StomMot. 
Muiray («Mr« 



IM. 

IIO« 

■••( 

1S5. 

212. 

I60« 

lis-' 

154* 

64t 

105. 

100. 

I04» 
U* iSJ 

IK 

#4.' 

fU 

>74« 
204: 
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I4Vi 



205* 

io. 

FW 
»«7- 
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N.- 

NAfm $9mrk Scrymgeor, 

Meilfoft f aviM Arthur, 
Nellfon €§wif4 

Nevoy eaair« L. Balmcriuoch.' 
Kewburgh (Earl; rosrM Stewart^ 
Nicolfon C9mr4 Laird of Phikmk 
Kiibet c§M$r4 HaJBikoo, 

Ot 

OGiWc cpwm Buckle/ 
r.11 u^**"^ ••««« Dmninion*; 
Otipbaut ra«ir« 

Oxford Vifcount €mr4 Gockbntq^ 

Pj 

PAlItt tmuTM Vewcb, 
Paplay ctauM Magitrmof JJlfaUwA' 
P«k ntwrj Kyiy, * '■" ™ ««M»f»X». 

farkman roWM Albn 
PttciToB fMMM Jdrnftoo. 
Patnfoa mmm M<RcDzic^ 



•r. 

5*. 



>». HI. 



Mi: 

151. 



i 



Pitoa mm SdrVai of Aidk)cb; «l> 

Patfick cf«^4 Andcrfoo* 

Ycftlu SbcriB tmtfs 

Fetrie c#«ir« Ricbait* ^ •« j 

Piltoa c#»ir< Cr«aitofi •! *e Loni Sindar, 

ritmddcii c«tfr4 Scatoiil, 

Pitrichte (Lof^)e«W« UirdOeigbt, 

Fittano wtiru E. Hofihcsk. 

Flttarro «Mir4 Tconcmi ol ».ed«iyfC 

Follock tfvfftf Pollock, 

Ftiflglc cmrtf Crao(loa« 

PringkcMiiv Fringlc* 

Furvci cfsiVif Blackwood, 

Fnnrcytncc ci«m ICaig^ 



RAe (Mater) cwf^ Dambytb. 
. Ramfay twmu Carftairs, 
Hamfay cmim Zcamao. 
lUakio caatrtf Skdmorly. 
Xattiav ftviM ^ 
JLcid c«»rf« Taitzlfcr- 
%eid ctviTtf Lady Lundf . 
iLciaoldt tHntM finkincr 
]lig €$»tfa Rig. * 
Eiocb CMfr« 
JLwboioid imrd WMd- 
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aao* 

It. 

4S, $7» 
4< 

lai. 



t20» 



47* 

so 

65 
itx 

49« 
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SAodilandi ctMim Barl of Hadlapoau 
Scon cawM Murray* 
Scott' tMf4 KcBOcdy* 
Scott cf Miv ToiOi 

ffstvtf Scot 
Scriwgeor CfMrn Riogbcnj 

Shav ci«ir» ^ 

OMM Sbcill 
Sheill cmnr4 Parocblncra. 
Sin^on cMinw Adamloo • 
fiodar (Hugh*!) Crcdicora tmtr4 Anaaiidak 
Sinclair (9«fM Homa 
SpciMC cwtf4 Scot , , 
Sfcnccrfidd (Lady> ft«m FamikoQ 
Sceill €9n$rM Hay 
Sccnboufc (LaUd) cmiM Hcrcion of T 

baoor 
Stewart CMM Mcdaff. 
Stewart cojfirtf Riddodi 
Stewart canity Hay 
Stewart tonird Vbltefbcd. 
Scracbaa C9mf4 MoriToa 
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»55 

J91 
€0 
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, 5t 

176 

<90 

59 

7« 
aif 

l«4 

'75 

9 

i6a 
S9 

aia 
iM 

207 

57 



T. 



TAckimeo ofrfic Coftoma cMIDi Gteciibaad 4$ 
Taiifcr tontrd ^andilanda ai4 

Tait ffJiiftf Valkcr *>* 

OffiraTait * «i9 



) 



Tarfappla CrcdStofi caanv U6nci 70 

TenocBt, Yoong 0cc. ciiirr« Sandy aoo 

Tboirt raoira Tolqoboae t5* 9^ 

Tbomfon tmtfd Mckictrtik 10 

TbonTon ctarra SccvenTon 26. fo 

Tbonfoo aod Hal)botcoo coaM Ogplfy and 

Watfon 

Tbomfoo caaAM Elcia 

Torwoodbead fLady tmurd Teoaeots 

Traqoatr (Lady) raa/ra Earl of Wiotoan 

Troctrn raaiftf Lnody 

Troucr €99tr0 Trotter 5* 

ToUiattam MiDiRcr caamCblTfl andKiacardine lot 

Tntortotbc Laird of Akooapang^Sapplicaiir 135 



lai 

15s 
121 



u 



VL 

Rqohart caaira Fraaer 
Urqahait caaira Cbcyae 

v.. 



as 



VAnfe ctaira Saadihiida, I47« 151. 

Vanfe bis fcdcioo, i4tf. 

Veatcb nntrd Dancan, a* 

Vcatcb C9m4 Crcditoia of ICcr and PaU 

lat, »t* >>^ H5> >oK 

Vcatcb €99if4 Haalltoa, 154* 



w. 



»7«* 

I9«- 

»47. 
34^ 

37- 



WAIlacc cMtfiv SymToi* 
VaHace ctaira Murray, 
Wamphray Laird, Supflicahc 
Warden caafra Berrie, 
Watt €§mrd Halybarton* • 
Warfoa of Dunykicr caaira hia Vaffidf, 
VTarfmi emntd Law, 
Vanch cmurs Jamifon* 
Vcavenof Eiwharik cmiif4 Magjftrau tb<rcof 

▼eddcrbum c^mrd Serf mgeoc 9> 74. 

Vcir cwiTM E» Bramlordw 

Wcymci c$nir4 Bruce* 

Whitehead C9utr4 Straitou* 

Wilfcie c§mr4 

Wilfon cmiir4 Magiftratea of ^aetai/errjr. 

WiUon caaira Deans, 
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5t' 
155. 
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Ouif caa^a Young. 
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Inzlaa 994tT4 irinlocb 



30 



.j 



An 



I 



An Alphabetical 




N 





XT" 



FOR 



Lord 



Finding the Principal Matters handled in my 

DIKL ETON'S Collcaion of Decifionr. 

Where it was thought fit^ for better Orders fake^ to Prefix to them Numerkaf 
Figures^ and the Letter d. Which there and in the following I N D E X 
denotes either Decifion or Difpute. 



A 



A. 



BTSET fhouldnotprottftagainft 
Captions. decUion 127* 
ABIDING by a Writt. d. 
142. feed. 168. d. 262. d. 
265. d. 286. d. 386. d. 40J. 

Abideing by a Boad^ as truely ailigncd 
and delivered by the Cedent. d» 1 1 . 

Abideing by, in Improbationt* d« 291 . 

ABSOLUTE Warrandice of Kirk- 
lands, extended to warrand from the 
^ defignation of a Gleib ; Tho it was Jl- 
iedged^ That ex naturd rei^ zndnotexde- 
P^u Juris the Gleib was evifted; but 
not to extend to a Supervenient Law. 
d. oj. 

ACTIO Tvr ELM. d. 314. . 

ACT before Anfwcr. ^ d. i S ^. 

ADJUDICATION. d.27o.d.3o5. 
d. ^24. fee. d. 45* d^ioy. 

Adjudication of the Earl of Brumfords E« 
ftatc. d. 587. 

ADVISEING oftheCaufe. fecd.7^ 

If an ADVOCATE, upona Billfum- 
marly given in agaihft him^be obHged to 
deliver up. v. g. Goods entrufted to 
him ; or if he be only obliged tp Anfwcr 
fummarly in Complaints againft him, in 
Relation to his Oifice and Truft? 
d. 290* ^ 

Advocates, who had withdrawn, their 
Petition for Readmiifion. d. 226. 

ADVOCATION. d.26i. d. 228- 
d. 294. d.396, . 



A 

Advocation of an EdiS; of Executry# 

Advocati6n upon a Competition of double 

Rights, d. 279. 
All Advocation$,bcfore they be palTM^tO be 

Reported to the whole Lords, d. 260^ 
ALIENATIONS in prejudice of 

Creditors, d. 287. 
ALIMENT, d.165. d. 177. d«4i4« 

d'-455- , 
Aliment and Fee« d. 3 50. 

Aliment craved in the interim^ ufltiU aPro^ 
vifion falls payable, d. 2. ' 

ANN. fep d. 1 94. d. 379. 

ANNUALRENT. d.408. feed. 45. 
d.i46. d.i54* d.266. d.407. 

An Annualremer Compryfing for^he prin-* 
cipal Sum, may pais frem his C6mpry« 
fing, and recur to hi;s Infeftment of Aa^ 
nyalrent. d. 83. 

ANNUITY, f€ed.24i* 

Annuity payable out of the firft and readi^ 
eft Kents, found to be entirely due^ tha 
the Rents were exhaufted with Debts* 

Annuity to a Wife out of Lands> lyableto 

Publick Burdens, d. 143. 
APPEARAND HEIR.d.119- fee? 

d. 63. d.95. d. 270. d.45o« 
Appearand Heir to a Baron^ cannot have 

a Moyeable Meirfbip^ not being a&i* 

ally Bsro, d. 209. 
JRBITRIVM JVDIQIS notaU 

lowed 



^ .-■^- ^- 



A I N D 

lowed to alter a punifhment determined 
by Law* d. ao. 

ARRESTMENT. fee d.2oi*d- 300* 

Arrcftment being on a Decreet, turned 
thereafter into a I ybel, may be loufed. 
d. 284. 

Arrcftment cannot be loufed upon pre- 
tence, that it was laid on after the De- 
creet was Sufpended. d. 263. 

Firft Arrcftment, tholaft Decreet of forth- 
coming rbcing fiM mora) found prefe- 
rable, d. no. 

Afreftment upon a Dependence^ d. 2^7. 

JRTJCVLATVS LIBELLVS, 

feed. ^14. 

ASSIGNATION, fee d. 125. 

Affignation, after Sutnmonds Execute, not 
fuftained as a Title, albeit the Cedent 
concurred, d.. 46. 

AlHgnation Blank in die Creditors Name, 
d. 54. 

Affignation by a Wife to her Husband by 
her Contrail of Mtrriage. d. it>5. 

Affignation not intimate in die Cedents 
Lifetime, d. 51. 

An Affignatibn to Maills an Duties in all 
pme comeing, obliges the Cedent and 
his Heirs, to grant a Difpofition, where- 
upon the Afligney may be Infcft. d. 89. 

ASTRICTION. d.293. d. 351. fee 

d.173. 
ATTESTER of a Cautioner acquitc, 

proving that the Caimoner was then Re- 

pute Kefpon'a] as to that Debt, d; 121 

A VAIL' of Marriage, feed. 41 5. 

B. 

BACKBONDS, d. 3ii.fecd.irf2* 
Bacdtbondto the Exchequer, fee d. 1 98* 

Backbonds by Compryfers.. d. 374. 

BACKTACK. fee d. 57. 

BAILIF. fee d. 131, 

BANKRUPTS, d. 94. feed. 198. d. 
249- d. 2S2. d. 287. d. 292. 

BANNA, feed. 13. 

BAR ON. d. 209. 

EASE Infcftments. d. 4^^!. 

A Bafc Infcftmcnt fuftained to a Wife a» 
publickjOthers being in poffeffion by Re- 
deemable Rights from the Husband, tho 



EX. B. 

he was not in poflTeflionhimfelf. d. loo. 
BEHAVING as Heir, d, 400. d. 450, 

d. 46^. 
BENEFICE.fec d. 115. 
BIDEI N G be. fee Abideing be a Writ 

Liters A. 

B I L L S of Exchange, d. 231. d. 365. (ce 
d. 236. 

BI.SHOPS.fccd. 194. d.J75- 

BL AN K Writs, d. 334. d. 4^3. feed 

•54. d. 139. 
B N jEfidei fojfejfar. d. I2^ 

BOND blank in the Creditors Name, d • 
139. 

A B ON D being granted bjr a Wife and 
her Husband with a Claufc to Infeft; dbo 
null as to the Obligement to pay the Sum 
yet valide as to the Right of her Lands, 
d. 6.d. 25. 

A Bond granted by a Father to a Daugktcr 
is revockable^if it be not complcated by 
delivery, or by Infeftment, it it be Her« 
etable : Or by A(fignation intimated, 
or confirmed Teftament, if tt be Mov^ 
able. d. io6. 

Bond of provifion. d. 140. fee d. 384. 

A Bond to a Husband and his Wife, and 
the longeft liver, and the Heirs betwixt 
them, and to the Heirs (^the longeft Li- 
ver, *Found to make the Husband Fiar. 
d. 144. 

A Bond reduced, >being Subfcribed by one 
Notar in a maner of Importance, d. 

A Bond whereof the Term of payment ^as 
long after the Dare,and Annualrcxit to be 
payed in the inttrim^ Found Heretable 

quoad ffcum. d* 39* . 

Bonds granted on Death bed. d. 40a* d^ 

Bonds of provifionunddivered, tho priM 
in date but pd[terior in dehvery, caoooK 
afied the Fee interveening. d. 129* 

BONORVM. d. 282. 

BOOKING ofSeafms.fee d. 384. 

BOX of Journeymen, fee d. 70. 

BURGALLands. feed. 22,d.i90. 

A Burges that is not Iftcola. fee *d. 430^ 

BURGHSof Barony. fee d. 395* 

B U R G HS Royal, fee d. 78. d. r24.d. 
100. 
^ If 



G 



/ AT D E X 



C. 



IfBurghs Royal cannot fine Unfreemen for 
Tradeing, but only Charge them to de« 
fift* d. 79, 

CAPER, feed. 24%. 
CAPTIONS.fee d. 127. 

CAVSA data drnonfecuU. dj 308. 
CAUTIONER, feed. 26. d. 31. d- 

50. d. 55. d. i2i.'d. i22.d. 147. d. 213. 
If Cautioners may take iVfTignation, and 

burden the Cocaudoners with the whole 

Debt? d. 212. d. '228. 
IfCautioners will be liberate, when Magi- 

ilratersare Lyable toco Rei ex deliRoi A* 

CERTlPlCATIONinfaiprobations 
d. 210. d. 2^0. 

Certification in an Improbation, of an Old 
Conripryfing^notfuftained.d. 50. 

Certification /TO ^tf;f^J^. feed- 24 j- 

Certification in an Improbation being Ex- 
traded, produdion of the Writtimme- 
diatly thereafter will not Repone againft 
the fame. d. 8o. 

Certification in an Improbation not grant- 
ed,where the Defender produced a more 
Eminent progreft than the Puriuer^ un- 
till that were difcufled. d. 1 1 3. 

IntiCESSJO bonorumy The ordinar Oath 

runs in thir Terms, That the Bankrupt 

had made no fraudulent Right, fince 

. the fubfcribing of the Difpofition. d. 292« 

CHAMBERLANES. fee d. 37. 

CHARGES upon fix days benorth Dee. 

d 222. 

CHILDRENS Provifions. d. 344. d. 
27^.fee d.4i8.d. 4^7. 

ClRCU,MDUCTIONof the Term. 

d. 307. 1 

Circumduflion of a Decreet Reponed a- 

gainft as to Perfonal, but not as to Real 
■ Execution, d. 98. 
CITATION, d. 243. fee d. 232. d. 

367. 
Citation of Parties out of the Onmtry.d. 

170. 
C L A U S E #m» Quriis & Bioothitis. fee 

d. 5. 

N n 



The Claufe etm Mokndinis & muUuris Im* 
porteth freedom from Aftri€tion«.d. I. 

Ckuie de, non MUeMuula. d. 1 36* 

Claufe in fiivours of a Husband and Wi^ 

and their Heirs, makes the Husband 

Fiar, isferfoMdigtiuw.diS^. 
Claufes of Cbnqueit. d . 3 5 9. 
Claufes of Conquefr, how to be under4 
. fl:ood in Contrads of Marriage? d. 9. > 
COALS, fee d. 220. 
Coals confrant and cafual Refit, how modl-^ 

ficd? d. 175. 

COLLECTORSFoe*fee. d. 6<. 
COLLEGIAT Church, fee d. 1 1 2. 
COMMISSAAY-Cburt. feed. 314; 
Cbmmiflaries. fee D. 221. 

COMMISSION, fee d. 207. d. 208. 
Commiflion/or taking of a Strangers Oath 

in Holldftdf fuftained, tho not {ubfcrib« 

cd by the Party, being ^ubfcribed hyiho 

Judgesthere. d. 239. 
COMMISSIONERS, fee cL 188* > 
COMMUNION betwixt Husband 
and Wife. d. 1 36. fee d. 302. d. ? i ?. 
COMMUNITY and Pafturc, and 

caftmg Peats and TruE d. 1 49. 

COMPENSATION.d.i9i.d.325/ 
d. 366. fee d. 200. d. 211. 

Cbmpeniation squo tern fore to be fuftained ? 
d. 309. 

Compenfation againft a Cbmpryfing.d. 362 
Compcnfation when granted againft an 

Affigney upon a Debt of the Cedent ? 

d. 3. ^ 

COMPETITION betwixt Aflig. 
aeys and Arrcfters. d. 201. 

Competition betwixt Donator and Cwdi. 
tor, d. 249. 

Competition betwixt a Compryfer and an 
. Annualrenter. d.,328. 
Competition betwixt Creditors and Chilw 
drcn.d. 384. 

Competition of double Rights, fee d. 270. 
Competition ofpofterior Creditors, with 

Creditors by Bonds, without an Onerous 

Caufe.d.438. 

Comp^tion of Heirs and difcuffine. d. 6q, 
COMPOSITION, feed. 174. ^ 
COMPRYSING. d. 235.d.25i.d 
439-d- 458. fee d. 24.d.44. d.63.,d. 83] 

^^^O; d. 133, 
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• d. 13^. d.2ii.d. 23[o.d.^o3*d. 385. d. 
362. d. 374. • i. 

Compryfingof a Wadfet, d- 3 jo* 

Compryfing upon a Charge to enter Heir 
Null ; the perfon, at M^hofe inftance the 
charge w^s, having no Right to the Debt 
the time of the Charge, but acquired 

' thereaftcn d. 47. 

Cbmpryfing upon a Heretable Bond, with- 
out Requifition fuftained. d. 22. 

Oxnpryfing does not extinguiih a Wadfet. 
d. 134. 

Compryfings before the Year 1 6 ^2. not re- 
gular by the J^ Debitof dful Credaor. d.6o' 

A Compryfcr upon Debtt, anterior to the 
Debitors Rebellion, being Infeft before 

. ' Year and Oay , is preferaWe to the Dona- 
tor of the Liferent Efcheat. d. 178. 

CO M P T-Books of Merchants, d. 45a. 

CONDITION. feed. 18. d. 32. 

Condition Refolutive. fee d. 3 97. 

Conditions copulative. d.42j. 

Conditions in Contrads of Marriage, fi mm 

finP lihrif &c.jd% J64. 

€ONDVCTI0ReidutU.{ccd. 108. 

Couductores V^ftigdium. Ikidem, 

CON F ES.SION prefumptiveof a per- 
fon holdeaasconfeHed. d. 217. 

CONFIDENT perfons getting Dif. 
pofltions from Debitors^ may at the Debi- 
tprs defire l^tiiBe fuch Creditors, as they 
fbiU tliinklit. d 174. 

CONFIRMATION neceffary in 
Scotland of gGods there^ belonging to 

' Sciangprs elfe where. d» 21. 

CONJUNCT probation of the Value 

^ ofLafKkd.471. 

CONQ.UEST. fee d. 9. d. 359. 

Conqueii: fouiad probable bv the Dd>itor^ 
and WitnelTes in the Bona. d. 68. 

CONSIGNATION in Improbations* 
d. 278. 

CONHVETVDO LocL d.^go. 

CONTINGENTIA CduJ^nan debtp 

dividi. fee d. 288. 

A CONTRACT Subfequent to a 

, Wadfet, ( whereby the Back-tack due- 
ties, are accumulated and made a princi* 
al Sum, and that there ihould be no Re- 
demption, UU theife w^re S^tifiied ) not 
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r^rded, in refped the &id ComnS 
was not Regiftrate, in the Regiflor of 
Reverfions. d. 27. 
Contracts of Marriage, fee d. 9. d. 123. i 
i6i.d. i69.d. 172. d.i85.d. 195.1 

COR RE I ieheiiii. fee d. 29i. 

COUNTERBAND Goods, d. ijj; 
d. I5J. 

CREDITORS on the account of Ffr 
nerals and Dniggs. d.206. 

When Creditors do appear in Adjudiof 
ions not called) they ought to beadoit* 
ted with that quality, that the Adjod- 
ger fhall be in tne fame cafe, as O) aiif 
Adjudication at their Inftance»as if ixdi 
Adjudgers were within Year and Diy. 



d. J 24. 

TOR. 



d.36j..d.435.feed.SJ. 



CURA 
d. ^16. 

Curztot mm d4t$ar ferfmniyfed retusy fodiac 
the Minors, perfon is not m foufiot. i 
^21* 

Curators Subfcriveing only to Writs vA 

not theMinorf. d. 216. 



D. 



"TJAMNAGE by Ruinous Houfesfc 
■*-^ ftained;without neccfiity to fey, Aat 

the Defender was required to repa^ his 

Houfe. d. 66. 
DATE. feed. 179. 
DEATH-BED. Vuie in Ltao.Utenl 
DEBITOR iton frdfumitur tioiurehat 

to be interpret ? d. ? ? ?. 
DEBITVM Fundi, d.274. d.jya. 
DEC I MM imluf* not Lyable rothe 

Augmentation of Minifters Stipends. 

d. 229. ' 

DEEDS inUBo. {ct in Lelfa Lit. t 
DECLARATOR ofj Redenqitioo. 
d. 276. 

A Declarator, that Childrens Provifions, 
being granted after Contrading of die 
iDcbt, Ihould be Lyable to the Creditors 
and their Diligence, fuftained without 
Redudion. d. ^44. 

Declarator general of Non-entry baa%ii^ 
tented, the hail Duties are due. d. sS. 

Declarator of the Nullity of a Minuic 
d. ii8- d8 
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DECLINATOR ofjudges. d. joj. 

DECREET fee d. 98. d. 203. 

A Decreet againft a peribn holden a$ con- 
feft craved to be.declared Null* d. 2 3 2 

Dccrecxs iff foro. d. 361. fee d. 22y.d. 370. 

Decreets of Inferior Judges.- fee d. 44^. ' 

p E F S N C E a&er Litiscontcfhiaon. 
d. 246. [ 

In DELICTSby Spuiluc and wrong- 
ous IntromlflioiiDecrects agaii^ft perfons 
arc conftrued to be infoUium. . d. 247. 

DELIVERY of Writts. d. 1 50. d; 
272. d.442. feed, 10^. d. 129. 

Dementia, Seed. 76. 
DENOUNCIATION of Lattdis.' 

feed. 328. 
DEPENDENCE, feed. 3(J. 
DEPOSiTIQNS of WitflciTcs in on^ 
' Frocefs craved to be repeated in another. 

d. 219. ^ 

Depofitions of Witnefles to ly inRetemis, 

D E S I G N A T I O N of Lattds for a 

. Gleib, and relief therec^, ccnilbmitothft 

Ad: bf Parliament from t^e reft of the 

Heritors, but Annuairent found not 

due from the time of the Defignation. 

D / SC H A R G E S granted by a Matter 
to Tennents without Witnefles. d. 1 8 9. 

A DISPONER may qualify his Right, 
and in fpecialif the perfon be a Pupil ; 
that fuch as are named in theDifpofition, 
fhould Adminiftrate. d. 316. 

A Difpofition made after Inhibition, but 
before the Kegiftration of the&me,m&y 
be reduced ex eafite Ifthihitioais. d. 2 54. 

DISCUSSING of Heirs, feed. 69. 

D NA TIO inter virum & Vxortm, d. 

204. d.426. d. 3*62. 

DON A TOR. feed. 14. d.249. d. 

389. d.411. 
A Donator dlultimus Hares', d. 38. 
The Donator, 4 j«o tempore has he Right 

to the full Rents? d. 273. 

E 

EDICT of Executry. d. 433. 
EJECTION fuftained at the Ma- 
fters inftance, tho the Teoaent did not 
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concurr^ but tXKt ^uodd omms ^ecfit^ 

. ,di J9. , .;. . . . ■- - ' 

Ejeftion fuftained at the Wif«s ihftanc^ 

where the Husband kibfent. d. loc* 

E R R O R and miftake. d^ 338. 

E SCAPE, of Prilqn«s. 4; 299. d. 361^ 
d. 306. .i • 

ESCHEAT, feed. 14. tl.59. d.)y» 
F.d. i5^. d;3b5. d. 331, dt'469. d.4ir. 
£fcheatpaflesf«M>y«4CA^ d, 177. 

EXAMINATION of Witnefles idl 

an Improbation. d. 42. 
EXCEPTIO fnlfi proponed fermfterU 

d. 126.. 

^Qcptions fM ir4/« they afl^ the Lybet 
feed.. 199. d.823. 

EXCHANGE, fee d. 231. 

£X£CUTOR. d.62. d.i82» d.454 

d«4i2. fee d. 181. d« 187. d. 2oc« 

d. 224. . 
An fxecutor has not an abfikute propertyr 
. . .in the Goods confirmed, but only quab* 

fied and for Adminiftration, d. 302. 
Executor Creditor, feed. 389. 
£lEccutor Creditor Lyablt to doc Diligence; 

d. 35. 

executors giving Oath upon the Inventar, 
d.97. 

EXE RC IT ORES nwis LyaWe i» 
! ftliium,' A. 166. 

fiXHIBITION fuftained of Writts 
intrometted with by the Defender, al-^ 
beit hot proven, that he had them at ot 
fmccthe intcntingof the Caufe, he hav- 
ing medled widi ehem in the Charter^ 
chcft,. whereby fraud is prefumisd. 
d. 114. . 

j^xbibition ad deliberimdum. d. 40. d.2cS/ 

£XP£NC£S. feed. 281. 3:458. 

£xpences of Executors upon purfueing of* 
Proceffes doeaflfeft Legators, d. 181. ■ 

Anent EXTRACTING of Decreets; 
and when res efi iittegra as to the pro* 
poningof New Defences. , d. 203. 

R 

F^ACULTT refervedia a Difpofiti* 
on to burden with a Sum. d. 457. 
Faculty rcfcrved out of the Righr of Fee, 
to burden the fame with a Sum of lAo- 
ney. d.418. Qaufa 
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F, G. 

CWi FJI^SL feed. 196. d. j8y. 
^ £ £ S of CommifGoners to the Faiiia- 

ment. d.iW'. 
3P£UARS. .feed. 190. 
F £ \J-D U TY. . - fee d. 92. d. 429. 

<],35o, d,4i8. 
FINES, ffeod,?!!. 
3^RAUDUJU£NT Rights! d.48.d. 

156. 
^rauduleot. Rights conttare to the Aft of 

Parliament 1621. d. 198. 
FtJN£RALS. feed. 206. 
FORTHCOMING, feed. no. 
Forthcoming, ifi efkSt £xecution, and e- 

quivalent to a poinding, d. 5}. 

G. 

G EST 10 frohdTiie. d. 151. feed. 119. 
Gefiio pn hdredeyhy Intromii&on with 
Rents notfuiUined^ where there is a Title. 

d.67. 
CfjUo fro Hdreii elided bv the Behavers 

haviog got a Gift of toe Defunds *£• 

(cheat Mte m$tdm litem, d . j j i . 
Gifiio fro Hdndi inferred 1^ the Appear* 

and Heirs confent to expired Cbmpry- 

(ings. d. 6j« . V 

GIFT of Ward, in fevours of the Vaflal 

himfelf^cxrefcestotheSubvaflal. d-j92 
Oifts of £fcheat. d9 409, fee d^ 187, 

d9 224. d,249. 
Gifts of £fcheat and Backbonds d, 162 
Gifts of £fchcat when prefumed fimulate. 

dy4ii« 
GLEIB. fced,9^. d,j52. 
GOODS Difponed ftdnfe reieHioHi fall 

under Efcheat. d.75. 
GOV£RNOURS going Abroad with 
' Youngmep, their cale as to their Intro- 

miflion. d.42i. 
QRAN A crejcemid. fee d^ 293. « 
GRASS due to Minilters. d,,256. 

H 

HABIT of Bankrupts, d.282. 
H£IR. feed,69, d,85, d, 169, 
d, 172, d. 214, d, 353, d,4oo, d,4i6 
d,^45o. 
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Heir of Line^ fee d, 167, d, 295. 

If an Heir of Provifion may be purfued 

' where the Heir of Line has renounced, 

but not yet difcufled by Adjudicatioa 
• d, 107. 

Heirs of Conqueft fee d, 2 9 5* 
Heirfhip Movable feed, 151, d^209, 
H£R/TABLE. feed. J9. 
Heritable Bonds decided to belong^notto 
« the Heirs of line, but of Conqueft. 

d.295. 
HOMOLOGATION, feed.2 



HORNING. d,253, ^-422- feci 

59, d^222. d.406. 

HUSBAND, fee d, 8 5, d, 100, d, 105 
d,t25, d»i44. d.i82| d, 315, d>3i9. 

Husband and Wife ; aild how far her 
Oath will oblige him ? d. 7 r . 

A Husband cpnvecned for his Wifes Debt 
d. 332. 

A Husband taking burden for his Wife 
d. 257. 

A Husband Lyable for the, Wifes Debt in 
quMHtum hicrstus ; Bat an ordinary 
Tocher being UfupntnUOntr^ Marh 
wonii is not L U6rum. d . x 0. 

HYPOTH£Q.U£. feed- 420- ^ 

I 

1ACTVS Retis. feed. 220 

'■ IMP ENS jE MtceffsrU not allowed 

to a Compryfcr, in a Declarator thatht 

was fetiffied by Intromiffion. d.iu. 
IMPROBATION. d.j68. d. 196.4 

d.230.d. 339. d. 262. d. 286. d. 385. 

d. 386. d. 456. fee d. 42. d. 50. d. 80. 

d. in.d. 145. d. 163. d. 210. d. 265, 

d. 278. d. 291. d. 403. 
In an Improbation; an Extraft out of the 
' Books of an Inferior Court, does notfr 

tifficthe produftion. d. 285. 

Improbation of Exccutioqs before Inferi- 
or Judges, d.444. 

* Improbation of poinding will not elide 

Spuilze, being proponed at advifing of 
the Caufe. d.75. 

INCORPORATION, fee d. i«. 
INFEFTMENT. feed. 106. d. 
160. d. 599. 
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INFEFTMENT of Annualrent- fee JURISDICTION, feed. 279: 
d. 85. 



Infeftment of Annualrent and perfonal a£b- 

ion thereupon, d. 407. 
Infefbnent of Annualrent made publick^ by 

a poinding of the Ground, d. 341 . 
Infeftment of Warrandice bafc, %o be hoi- 
den of the Granter, preferable to a pub- 
lick Infeftment of property granted there- 
after holden of the Superior, and cled 
with pofleffion diverfe Years; and the 
poiTeflion of the principal Lands is in- 
terpreted the poffeffioa of the Warrand- 
ice L^nds. d. 1 5. 

INFERIOR Judges.fcc d. 279. d. 294. 
d. 406. d. 444* , • 

INHIBITION, d.2i^d.254-d.4i3. 

Inhibition againft a Wife, d- 264. 

Inhibition at the Inftance of the Heir of a 

Marriage, d. 214. 

Inhibition upon a Dependence^ dr 36. 

Inhibition upon an obligement to War- 
rand, d. ii6.d. 117. 

Inhibitions do not zm& Renounciations; 
fo that the Debitor in a Wadfet may 
pay his Debt^nd take a Renounciation, 
tho the Creditor Granter be inhibited 
d .96. 

INNOVATION, d. 240. 

INSTITORIJ Jifio. feed. ^19. 

INSTRUMENT of Requifition muft 
be perfeded, and cannot Ibe fupplyed 
by an unfubfcribed minute after the 
Notars deceafe. d. 102. 

INSTRVMENT Bellied ktd. 1^2. 

Inftruments qug^ in quibu/ddm fsfiunt naur* 
dmTefiamintljdr m dlijs ndt^iram a^us inter 
"vivoSj eui Juri dfcrihnds funt ? d. 10 J# 

Infirumtntumpnesitbitanm referPum. fee d. 

428; 
INTERDICTION, d. 381. d. 382. 

fee d. 29. d. 34. 
INTERRUPTION, d. 216. 
INTROMISSION- d. 221. d.224. 

feed. 67. d. 133. d. i37-d. 187. d. 199. 

d. 223. d. 205. d. 404. 



INVENTAR. feed- 97. 
lOURNEY-MENSkeepingofaBox. 

d. 70; 
J U D G E S. fee Declinator. 

JVRJMENTVM in Lifm. tx 4 

J 22. d. 447. O o 



. Jurildiaion of a Bailif of Regality, d.. 131^ 
JVS Afifri//. feed. 123. 

us fr^fentAtionis. fee d. 1 1 2> 

us ReliSld. d. 3I5, 
Jus fuperveniens. d. 128. 

^us taeit^ H/pothecx how far competent to 
the Mafter of the Ground ? d. 3 29. 

K. 

ITEEPING of Writs. d.4/;i. 

-'^ Keeping of Writs of Lands, where 
there is a joint intereft , allowed to him 
who offers Caution to the other portion^ 
ers. d. 227. 

KINGS Decreet arbitrall. feed. 22a 
KIRK. feed. 112. 
Kirk-Lands, fee d. 93. 

-I 

L 
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d. 
de- 



ItfTECTOd, 44 J. fee d. 40. d. 157; 
*-' d. x86.d.i9j. d. 355. d, 402. d. 

449- . 

•A L £ G A CI E, left upon condition, fub- 
fifts, tho the Condition did not exift 
when there isfrgtfumpiio volunttuis Teft. 
torts, di. i8. d. 32. 

LEGATORS, d. ^78. fee d. 181. d. 

40^. 

LEGJTVM of a HcrettWc Sum. 
197. 

LETTERS of Horning upon the 
creets of Inferior Judges, d. 406. 
LIFERENT, feed. 9. d. j^ 
Liferent Efcheat. fee d. .198. 

A LtFERENTER of the whole 
muft entertain the Fiar, tho only tp. 
pearand Heir,the time (^ the enterta^^ 

ment. d. 95. 

LITISCQNTESTATION.fced. 
74. d. 119. d. 246. 

i^OCVS ptffutentiz, d. 1 92. 
LOOSEING of Arreftment. d. 300; 
LORD of the Gutter houfe advifeing 

probation, d. 445. 
Lords of Seffion. fee d. 180.. fee. Trial. 
Lords of Seffion their Letter to the King. 

d. 218. 

The L Y N fuftainjjd Judge Cbmpc- 
000a tea^ 



^ 



M. 



INDEX 



N O. 



^nt in an A^on againft a Meifengers 
Cautioner for damnage and intereft. d. 

30. 



M 



M AGIST RATS of Burghs, fee 
d, 91. 

N^^ftrates-ofBui^arc not obliged to 
^ciatc longer than one year. d. 124. 

Magiftrats takcing Aflignation to a debt, 
for which they were lyablc fuhfUimey 
do come in pMoe {£ th( principal^nd the 
Cautioner is liberate, d. 147. 

Magiftrats lyaWe §br the Negligence of 
their predcceflbrs ; an Incorporation 
being ferfoHA qud no» moritar. d. 1 52. 

MA NDATVM txuiens hxytf for Ly- 
able. d. 2 59.. 

MAKAIAGE. d. 415. fee d. 202. 

d. 327. 

MASTER of the Ground, fee d. 329. 

M£NSALKirk. feed.325. 

MERGES, fced.sao. 

MERCHANTS, feed. 452. 

A Merchant's current accompt does ' not 
preicribe. d. 31S. 

M£SS£NGER. feed.ij^. 

•METVS, feed. 419. 
.A MILN-DAMN cannot be drawn 
from one fide'of a Burn to another, with- 
out confcntof the Heritor having Lands 
on the other fide, or a Servitude, d. 8 7. 
. MINISTEK. fecd.25. d. 112. d. 
229. d.-a56. 

Minifters Stipend, d. 398. 

MINOR, fee d. 61. d. 72. d. 88. d. 

, ti6. d. 321. 
JliSunw wft ttnttar fUeitgre competent a^ 

gainft Dechratori 6i Kight, but not 

when the Minor is purfued in a Mole- 

. Ihtion, whereaparfuerisinpoffeffioa. 

d. 64. 

A Minor Cautioner for his Father in k 

. Bond, Null. d. 26. d. 31. d.55. 

MINOKITY excluded, It being o& 

fercd to be proven, that the Minor 

was then a TraflSqueing Mer^nt. 

. d. 360. 

Minority and Lefion. d . 3 69. 
MODIFICATION of Expcnces. 

281. 



Claufe cum MOLENDINIS & Mah 
turis. (ee d. i. 

MOLESTATION, feed. 64. 

MOOR. feed. 86. 

MORTIFICATION, d.379. 

Mortification for a Library Keeper to the 
Gdledge of Jberieem. d. 269. ■ d. 27. 

MOVEABLE Bond, d.424. 

MoveaUe Heirfbip. fee d. 209. 

Moveable Svxds. fee d. 34^. 

Moveables Difponed to a Wife with the 
burden of theDebts, and that they fhall 
be affeded with the &me, yet the Pro* 
petty thereof is fettled in the perftxi of 
the Wife. d. 32b. 

MOIR. lee Moor. 

MULTURES, feed. 58. d. 293; 

N. 

NAVTMy Cdtifoms &c. If it tatek 
place in the cafe of a Horfe ftoUca 

out of the Park, .it being told the Pur- 

fuer, that the Keeper would not be Aor 

fwerable? d. 104. 
NEAREST ofKiru feed-589^ 
NEGOTIORVMGefiar. d- J57. 
NON Crediiur Referenti nifi confitt de R& * 

idfOj hour to be underftood ? d. 547. 
NONENTRY. feed.28. d.273* 
NON Memni. d«245« 
NOTAR. fced,io2. d.155. 
NOTARS Subfcription in fukfidUm 

wanting the folemnity de mMsbuoy if 

Null? -d.Si. 
NOVATION, feed. 240- 

o. 

OATH, d.453. feed. 97. d. loi. 
d.225. d. 2^9* d.245. d. 280. 
Oath of a Tutrix aftei: fhe was cloathed 

with a Husband, d. 336. 
OBJECTION againftaRightofAn- 
. nualirent, not competent to hinder a £>e- 

erect of Ad judication thereupon, but re- 

ferved to the poinding of the Ground. 

d.45. 
OFFER ofViftual payable betwixt 

^/7and Candtemafs^ d* 267. 
ORDER of Redemption, fee A.2^%. 

P- 



p; 
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PARLIAMENT- feecl.i88. 
A P A R T Y holdcn as confcft being 
out of the Country upon a citation at the 
lAcrcztCxQ&of Edinburgh. d.'^Sj. 

PARTIES having Interefl: not called* 
d. 244. 

If Parties may he Reponcd againft a De- 
creet m fore, d. 370* 

PARTNERS and>i/ Lyable mfilh 
dum cOniunftly and fcverally. d. 8. 

The PASSIVE Title of Intromettcr, 
notfuftained after the Intromettcrs dc- 
ceafe to make Lyable as UniverfaHntro- 
metter but i» qusmum loeufUtiUus. 

d. 404* 
The Paffive Titles are not acknowledged 
by a Defehce m [{ure ; Other wavsj if the 
Defence be founded upon a Rignt in the 
pcrfon of the Predeceffon d. igg. 

^•223. 
PASTURE lee d. 149. 
PATRON, feed.25. 
PJVLUNA difio. feed. 287* 
PAYMENT of Feu-duties probabk/rA- 

ut dejure. d,.92. 

PERSONAL Faculty, fee d. 5644 

PIRATS feed.357. , 

Locus POENITENTIjE. feed.192. 

POINDING, feed. 73^ 

I'oinding of the Ground. • fee d. 3 j8. d. 

341. d. 146. 
Poinding to be begun before fettittg of the 

Sun, and compleated before Day-Light 

begone, d.250. 
POSSESSION. feed.i6i. 
Poffeflionof a part validates an Infeftment 

of Annualrcnt infolidum. d. 1 54. ' 
POSSESSORY Judgement, d. 393. 
A PofTeflbry Judgement only competent by 

vertue of a Real Right, d. x 55. 
PREBEND, feed. 112. d.440. 
Receiving P R EC £ P T S upon Cham^. 

bcrlands (for the Creditors farther fecu- 

rity; do not oblige themi to, the form*- 

lities of protcftingjprefenting &q. d. n^ 
PRESCRIPTION. d.i96. d.271 
. d. 518. d. 32^2. . 

Prefcription, as to a Cautioner, elided by 

payment of Annualrent by the principal 

d* Xi2. 
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Prefcription of Annualrent, if ftopt hy ti 
Decreet of poinding the Ground againft 
the Tennents, the Hefetor not being 
called? d* 146. 

iPrcfcription of Horning, astoEfcheat, in« 
terrupted by the Kings Minority, and 
the late Ufurpation. d. 59. 

PRESENTATION to a prcbcndar^ 
with a Subftitution. d. 440. 

PRESUMPTIONS for taking away 
of a Bond. d.2i$. 

PRISONERS, feed.299. 

Prifoners for fma 11 Debts,. i;«. not exceed^ 
ing 200M rks, may be enlarged with the 
Parties confent, withoiit Relaxation^ 
d.238. 

If Frifonei s for a Debt may be allowed by 
pcrmiflion from the , Lords to go o\jt ia 
the Dfy time with a Keeper? d. 298. 

PRiyiLEDGED Debts- . f<fc d. 26^ 

PRIZE, d. 207. d» 208. /feedti32« 
d.247. 

In a Prize,Found,that the Owners may bo 
heard to Reduce the Senteace upon Rea- 
fons Omitted by the Ski^r. d» tati 

PROBATION. 4.410. J 

Probation by Witneffi:s* d* 427* d. 425* 
d*432. fee 4,4x9. . ., . 

'Probation frout dejure^ d. i<;8. d*i6o. 

PROCLAMATION remittingFines, 
dvic upon the contraveening ot penal 

' Statutes, d. jii. 

PRODUCTION in tn Improbatio^ 
feed. 285. 

PROGRESS of Writts., d. 3^6. 

PROMISE feed.192- . : 

Promife not probable by Witnefies^ ^t^f 

PROPER Wadfets. d. 268. 

P/IOTEGTIONS arc undcrftood t« 

, be allowed^, only in the cafe .when pMcr«- 

foqs are obliged to appear .perlbnally r to 

be Witncffes ; or to give tjacir OSLthsbe-* 

, .foi* the Sefiion, Exchequer, 4^ 

. and catinot appear by . procuratOij^ 
d.313. 

P R O y Ils[ G Oic Tcjior of 4 Coroprifing 
d.283. 

Provihg the Tcnetf not fuf^ined, withom; 
a iufScient Adminicle in Writt. d. 77^ 

PROVESTSof Bur^hsf Royal Hot Ly- 
able fubfiHsLrie^ albeit^ being charged, 
they go not perfonaliy to apprehend 

Rebels 
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; ilebels, having fent their Officers. 
d. 78. 

mOVISION in a Contraft of Mar- 
riage in favours of Heirs Female, d. 1 69 

• d. 172. 

Provifion to a Wife mi Le0o reftrifted to a 
Tcrce. d. 141. 

Provifions of Children^ d, 37J. d. 437. 
feed. 344* d.418. 

PVBLICJTIO Tejtimomhrum gA\ow^ 
ed in no cafe,but Improbations ex q^dfii^ 
cmefalfi. d. i6j. 

Publick Burdens, fee d. 143. 

Publick Infeftments. d. 3 99* 

PUPIL, fee d.90. d.242., d.2i6. 

A Pupil charged to enter Heir. a. 446. 

OUALIFIED Oath. d.22^d.28o 
_ d. 294. 
A QUALITY inan0ath/lr^/45^c^#- 
. /leM refoives in an Exception, andmuft 

be proven, d* loi. 
Q.U OT S of Teftanients. fee d. 775. 
Quots ot Teftaments not confirmed in the 
BiihopS Lifetime fall not under the Bi* 
ibops Executry or Ann. d. 1 94. 

R. 

PATIFICATION of a Bond 
granted hyzWiitftMte Mttrimomio 

docs not bind her, being of a Deed Null 

in Law. d.- 371. 
REAL RIGHT, feed. 155. 
REAL CUufe. feed. 41. 
REBEL feed;4ii. 
A Rebel being allowed by the Donator to 

continue in pofleffion for five years, or 

> thereabout, TheGiftof£fcheatprefum- 

*- edfimuiate. d. 14. 

REDEEMABLE Rights, feed.xoo 

«£DEMPTION. fee d. 251. d. 

276. d. 358. 
REDUCTION, fecd.7. d.72. d. 

257* 
Jleduftion and Produftion 'therein, d. 1 1 1 

Redufbon at the inftance of a Creditor of a 
Reverfion, granted not to the Debitw 
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bimfelfy but to his Heirs allecarlf. 
d. 417. 

i^eduaion ex csftte metms. d. 41 9. 

Aeduftion ex c^fitt Mincritaiis. d. 61. 

Kedudion ex cAfitt Af/W<^4//>fuftainedc[ ' 

a Bond granted with confent of Cura- 

' tors^ albeit the Money was delivered to 

them'y feing it was not converted to die 

Minors ufe. d. ?8. 

/ledudiono^ ndnfolutmm Cdmrn^m. d^oi, 

Kedu6lion of an Interdidion. d. 34. 

JRedudion of an Interdiction^ i\k perfon 
being rei fu£ frovidus. d. 29. 

Kedudion^of an ufurary Bond or Contra^ 
muft be with concourfe di the Kiogs 
Advocate, d. 56. 

In a ^edu£tion of a Teftament ex ctfitt 
ianemd^ the purfuer ordained to coo- 
defcend on qualifications inferring it 
d. 76. 

REGALITY, fecd.iji. 

REGISTRATION of^afincsofBiir. 
gal Lands, feed. 22* 

RELICT, d.448. 

A Relift not kenned to her Tcrce, caimQt 
ftop a Removing, d. 2 j 4. 

A Relid provided to a Liferent of all Goodi 
belonging to her Husband^ ought to fei 
fuch Goods as may perifb^ and matethe 
Sum arifing therefrom fcHihcoming af- 
ter her deceafe. d . «^ 2. 

A Relicts Liferent burdened with a Sm 
of Money ^borrowed by the Husband for 
making the purchafe of the faid BSi^ 
viz. as to the Annualrents of the fiui 
Debtdurebg die Relicts Lifetime, dj* 

RELIEF, feed. 82. d.212. d.228. 

Relief de Jure inejt, where perfons arc 
obliged conjunaly and feyerally asprifr 
cipal Debitors, d. 4. 

REMOVEING. feed.224. 

RENOUNCIATIONT not aUowcd 
from one, who had granted Bond, that 
the Eftate might be adiudsed. * d. 380. 

Renounciations. fee d . 96. dl 1 1 9. d. 270 
d. 276. 

RENTS, feed.99. 

REPLY of Majority Found probable by 
the Plirfuer only, and a Conjund Pro- 
bation deny ed. d. 3 49. 
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REPROBATORS- d. jSj. 
Rcprobators, upon probation of Comiption 

probable /r(7tff dt Jure after Sentence. 

a, i6o. 
HEaUISlTION. d.425. feed.2i 

d. 102. 
RES infer dlios scfa. fee d. 2 19. 
Res LUigiofa. fee d. J 70. 
RESERVATION of a power to bur- 

den Heirs etiam in Lecfo. d. 3 5 5 . 
RESOLUTIV^E Condition, d. 397. 
R£STAAINT. feed. 299. 



d. 241. 
fee d. 74. 
fee d. 27. 



d* 276. 



DETENTION. 

In RETENTIS. 

REVERSION. 

d.417. 

If ileverfions,liniitcd to a timc,do prefcrive 
againft Wives cled with Husbandb? 
d. 297. 

ROYAL Burghs and Burghs of Baro- 
ny their Liberties, d, 3 9 5 . 

RUINOUS Houfes. leed.66. 

s. 



SASIN£. feecl.22. d. 345. 
Safinc by a Husband to his Wife fro* 

' frits mMtibus, d. 125. 

A Safine within Burgh not bcokcd.d. ^48. 

SERVICE ofHeirs.d. 416. feed.j23. 

SERVITUDE feed. 87. d- J12. 

A Servitude, of a Divot in a Moor, found 
not to hinder an Heritor to Labour and 
improve the fame^ there being fo much 
thereof fet apart as would latisfy thp 
'end of the Servitude, d.86.. 

S £ 5 5 1 N-B06ks' do not prove the Age 
ofaParty, to infer Reduction^w ctfi$e 
Minoritdfis. d. 79. 

SINGLE avail of Marris^ft. d.aos. 

SOCIL feed.8. 

30LENNES hducu. feed. 167. 

Jf, SOLVTVM datd. d. 200. 

A SONB fubfcribins as Witnefs to the 
Fathers Provifion, of the reft of the Chil- 
dren on Death-bed, hinders Reduflioa 

ex ufite teHi. d. 40. 
A>SP£CIAL fervice inin Annudrenc 
does give Right to Heretable Bonds, and 
^ aU^tner Heretable Mate whe^eijpon In- 
fe^entdid oocfoUow. d. ^2^ 
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PdfiSPONSJLlJ &.Bdnna^^W(}aiati 
not fui J^nSf and can do no deed in pre- 
judicp of htr felf, or of her future Hu5f» 
band, without his confent, d. 13. 

If 5 P0A^5/0A/^£.V ///J/Vr^^nent Mar- 
ry i ngjought to be allowed? d. ^ 2 7* 

SPULZI£. d.447. d. 459. feed* 

J22. 

Spulzie being reitrifted to wrongous Intro- 

miflion, the Defenders are not lyable in 
folidum but Qon)un&\y^ d. ijy* 
S T £ N T 6' impofed by Burghs upon their 

Feuers* d. 190. 
STIPENDS, feed.229. d*325. d, 

398. 
5TRANGER5. feed. 21. d. 239. 
S\J B S CKl?T ION in Mftdium. fee 
.d.8i. 
5UB6IDIARY Aaion- againft the 

ufcr of falfe Writs* d, 460. 
SUBSTITUTION* feed. 21?. 
A 6U3VAAAAL, being Infcftby a 

Baron cam cur its & Bloodmnsy may hol4 

Courts and unlaw for Blood, d. 5. 
5ubvaflals, being in poffeffion, ought to be 

called in an Improbation againft lh& 

Valfal their Author, d. 1 4 5. 
If a SVCCESSOK in a Benefice be 

Lyable for his Predeceflbrs Taxation? 

d. 115. 
SucceJJor Titulo Lucrdtivo. d. i jo, d. 184 

. d. 377. : . ' 

A 6 U M, exprefly provided by a Claufe in 
a Difpofition and Infeftment, to be pay^ 
by the Receiver of the Djfpofition^ 
otherwayeshisRighttobe void, fucha 
Claufe found Real. d. 41. ^ 

5ums may be Moveable, tho fecuredby 
Heretable Rights, d. J42. 

5UP£RV£NI£NT Title, d. ?8o. 

5U5PECT Tutor. fecd.9a 



T 

TACITE Hypothequc 
TACK. ieed. i4.<. 



45" 
TackofTcinds. d.289. 

A Tack, not ded with pofleffion and con- 
ferred in temfus. ituUbttttm. d. ^ 46. 
A Tack razed in tbe.date. d. 1 79. 
A Tack^ fet by a JMinifter for more than 
p p p p p three 
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T. I N D E 

three years without confent of the Pa- 
tron, howfuftaincd? d.25. 

Tacks after Kedempiion. d, ^58. 

Tacks ; and in what cafe remittitur Mereesf 

d. '220. 
T A C K 5 M"E N of Lands withinBurgh. 

d,429. 
TAILZIED. d,257, d,266. 

TA V E R N E R 5 are prefumed toCbmpt 

Weekly with their Mafters. d, 340. 

Taxation, feed, 115, d,24ii 

Taxation not augmented upon the account 

of the Cblleaors Charges. d,65. 
TEIND5. d,i48, d,355. feed,289, 

d, 388, 

Tcinds belong to the Minifter Jure Re^ 
frdfentMtioMSf albeit the Kirk be a Mem- 
ber of a Collegiate Church, and the Mi- 
nifter not prebend, d, 1 1 2. 

TENENDJS. frcd,i49. 

TENNENTS. fecd,i89. 

TENOR and prouing therof. fee d, 
77, d, 185, d, 304. 

If the Tenor of Compryfings may bepro- 

uen? d, 24. r , o J 

TENTVS & reftttttus. feed, 381, d, 

382. 
TERCE, d, 141, 4,234. 
TESTAMENT. feed,76, d, 103, 

^y 375» d' ii9» ^i I94» ^ «97- 
Tcftament fufficicntly executed by a De- 
creet, tho no payment be made there- 
upon. d,49. ^ , 
TESTIMONIES of Witneffes. fee 

d, 361. 
TESTIS DomeBieus, d,39o. 
In Teftium confiSiu mi^9r fars frm/det. 

d, 109. 
THIRL AGE. d> 314, feed, 293 

Thirlage conftitute by rcftrvation of Mul- 
tures, as to thcfc who. confent to the rc- 
fervation, albeit no preceeding Thirlage. 

TRANSFERRENE.d,52, 4,337. 
Transferring in a RcduSion. d,?. 
TRIAL attheAdmiffioaofthcUsrasot 

. Seffion. . d, 1 80. 
TRUST, fee d, 186, d, 193. 
TRUSTEES. fccd,i74. 
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Truftees when they denude are to be re 

lieved of all hazard, upon acccMint c^the 

Trult. d, 43. 
TVTELjE J^io- feed. 314. 
TUTOR andPupiL d.24J2. d.37^. 

feed. 3 36. 
A Tutor being purfued to remove as fu- 

fpca,there beine Debts betwixt him and 

the Pupil, another firiend appointed liy 

the Lords to be joined to him. d.90i 
A Tutor craving by a Bill, that he might 

fet his Pupils Lands for Icifer Duties, 

refufed. d. 277. 
Tutors Lyable only for the time they ac- 

cept and nOt after they knew they wert 

named, d. 233. 
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VACANT Stipends, d. 3225. 
NohVALENS 4gere. feed. 2974 
VASSAL, feed. 145. 
VASTATION by War, Found togivc 

Condu^ores Ve^igdium a proportiooal 

abatement ; albeit it be Coadu^io reiJih 

hue, d. 106. 
VICCARAGE. d.388. feed. 148. 
VICTUAL, feed. 267. 
V IT 10 US Intromiffion. d. 187. i 

205. d. 354. 

U. 

r 

UL T mV S H^rei, fee d. 3^. 
.UNFR££MEN. feed.75. 
USURARY Bond. feed. 5^6. 

W 

WA DSET. d. 436. fee d. 27. A 
96. d. 134. d. 268. d. 330. d, 

4?9' * 

A Wadfet bearing only for fcctirity , antf 

until the Wadfetter Ihould be fetisM 

by Intfomiflion, Found to be inimpro- 

• per W»tfet, tho without aBacktack* 

W A U S £ TT E R S ffiuft count for the 

^[crefcence of the duties, d. iy6. 
W A I RD Lands .being ^fpoaed by^ 
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Father, with obllgement for two In- 
fcftmcnts ; The ^ muft complcat 
the faid Right by £ntrcing and Infcft- 
ing the Partie, Refcrving to him Afti- 
on for jRclicf of his Ward and Marri- 
age as accords, d. 82. 
WARRAND/C£. fee. d,i5. d. 9^ 
WAKRAND/C£from Aftridion. d: 

The WARRANO/Cfi of a Difpofiti- 
on of a Comprifing, found in dubio to 
warrand the Validity of the Compryfe- 
ing and the Reality of the Debt; but 
not to refound the pryce in cafe of 
Eviction, d. 44* 

WARKANDiC£ of Lands is abfo- 
lute, unlefs exprdOy limited: But 
Warrandice in Affignations of Bonds is 
only debitor em effey but non ejfe locu^ 
fUtem. d. 248. 

WEARING the Habitc. d. 252. 

W /F£. fce.d.6t d, 10. d, 71.^85. d. 100. 
d. 105. d. 125, d. 141. d. 14^. d. 144. 
d. 182. d. 204. d. 257.d.^64.d. 297. 
d. ^15. d. 332. d. 353. d. J71. 

A Wife confenting to a Difpofition of Lands 
made By her Husband ; is not hindred 
to evict the f^mCy fhe acquireing there- 
after a Right from another Penon. d. 
128. 

A Wife haveing a feculimn fettled upon 
her eiclufive of her Husbands /ntreft 
therein, found lyablc for a Bond gran« 
t9^ by her. d. 164. 
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The Wife is fr^fofits negoiiis domefiicis 

for Provifion of the Houfe. d, 310, 

A Wife Trafiqucing as aMerchand, the 

Husband is lyable for Debts Conirafted 

by her on the account of that Trafiquc, 

ait tone Infiit oris. d. 319. 

A WIPES cbYigtmcntJtanfemdtrinnfnio. 
d. 84. 

Wives and coniun£l perfons ought to abide 

by Wvit$Simplieifer. d. 265. 
Wives Jnfcftments upon their Contradsof 

Marriage fuftained albeit Bafe, in re« 

fped of the Husbands poffisffion. 

d. 161. 
WITNESSES, d. 441. fee d. 42. ^. 

109. d. 219. d« 236. d- 217. d. 383^ 
. d. 419. d. 427. d. 428^ d. 4^2. 
Witneffes before Anfwer. d. lyi. 
WitneiTes depofitions how received before 

Litifconteltation to ly in Retentii^ 

d. 74. 

Witnedfes in a Bond not being defigned. 
It's allowed to the perfon to defigne 
them \ one of the Wimefleis being yet on 
lyfe. d. 12. 

WRITERS name maybecendeftend* 
ed upon after the Writer and Witneffes 

are Dead: And ini^hat cafe and Terms? 
d. 343, 

Writers to theSign* difchamcdto altcf 
iSobfolennes Jnimid in BillT and Sum* 

monds^ except in fuchas areuiviledged 
by the Law* d. 167. ^ ' 
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